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General Code of Ohio. 


BOARD OF AGRICULTURE. 
Dairy and Food Division. 


SEcTIon 1079. There shall be a board of agriculture 
of Ohio and by that name the board may sue and be sued. 
The board of agriculture shall consist of ten members to 
be appointed by the governor, with the advice and consent 
of the Senate, two to serve for one year, two for two years, 
two for three years, two for four years and two for five 
years, and until their successors are appointed and- quali- 
fied; and thereafter two members shall be appointed each 
year to serve a term of five years commencing on the first 
Thursday after the second Monday in January. Vacancies 
shall be filled in the same manner for unexpired terms. 
Not more than five of the members of the board shall at 
any time be of the same political party, and not less than 
six such members shall be practical farmers. (105-106 v. 
555)- 

See opinions of Attorney General (1914), Vol. II, page 1251. 


SECTION 1080. Before entering upon the discharge of 
his office each member of the board of agriculture shall 
subscribe to an oath of office which oath in writing shall be 
filed in the office of the secretary of state. (105-106 v. 
144). 


SECTION 1081. Each member of the board of agricul- 
ture of Ohio shall serve without compensation, but he shall 
be paid his necessary expenses while engaged in the dis- 
charge of his official duties. Such expenses shall be 
itemized and certified to by the member who incurred the 
expense and be allowed by the board. (107 v. 461). 


SECTION 1083. Immediately following the appoint- 
ments of the members of the board of agriculture of Ohio, 
and annually on the first Thursday after the second Monday 
in January thereafter, the members of the board shall meet 
at their office and elect a president who shall serve for one 
year and until his successor is elected. (105-106 v. 556). 


SECTION 1084. Six members of the board of agricul- 
ture shall constitute a quorum to transact business. A 
vacancy on the board shall not impair the right of the re- 
maining members to exercise all the powers of the board 
so long as the membership of the board is not reduced by 
such vacancy to less than a quorum. (105-106 v. 144). 
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Section 108s. Any investigation, inquiry or hearing 
which the board of agriculture is empowered by law to | 
hold or undertake may also be held or undertaken by or 
before the secretary of agriculture. (107 v. 461). 


Section 1086. The board of agriculture shall main- _ 
tain its office in the state capitol in the city of Columbus 
and shall provide a suitable room or rooms, necessary office — 
furniture, stationery, books, periodicals, maps, instruments _ 
and other necessary supplies. The board of agriculture — 
may hold sessions at any place within the state. The neces- — 
sary expenses shall be audited and paid as other expenses 
are audited and paid. (105-106 v. 144). sea 


Section 1087. The board of agriculture is authorized 
to elect a secretary with the approval of the governor who 
shall be known as the secretary of agriculture, and who 
shall be a man actively identified with agriculture. He  — 
shall hold office for two years and until his successor is ~ 
elected and qualified. But the board of agriculture may 
remove him at any time for cause. He shall be the chief 
executive officer of the department and shall be required to 
give bond with sureties to the approval of the board in the 
sum of ten thousand dollars. His annual salary shall be ~~ 
four thousand dollars and in addition he shall be entitled = 
to receive from the state his actual and necessary expenses 
incurred while traveling on the business of the department  __ 
when the bills therefor shall have been itemized and certi- 
fied by him and approved by such board. He shall appoint 
all heads of bureaus, experts, inspectors, wardens, clerks, — 3 
stenographers and all other assistants and employes and =~ 
shall fix their compensation within the limits prescribed ; 
by law. All of such appointees shall be entitled to receive — 
from the state their actual and necessary expenses incurred 
while traveling on the business of the department but all 
such bills shall be itemized and certified to by the person 
incurring the expenses and be paid when allowed by the | 
secretary. (107 v. 461). eos 

Opinions Attorney General (1913), Vol. I, p. 927; (1918) Vol. 
I, p..928; (1914) Vol. I, p. 1754. es. Sc 


SECTION 1087-1. From and after the taking effect of — ate a 
this act, the secretary of agriculture shall do all the work 
and perform all the duties, which, by any of the laws of the — as 
state, are placed upon the agricultural commission, and 
wherever the words ‘agricultural commission” are found  —_ 
in ‘the laws of the state, they shall be construed to refer to 4 
the ‘‘secretary of agriculture.” (107 v. 461). = 


* 


ae 


SECTION 1087-2. All appointments made by the secre. = 
tary of agriculture under and by virtue of the provisions of 
this act shall be made with the approval of the board of 
agriculture, and none of the assistants and employes now 
in the employ of the present board of agriculture shall be — 
removed, discharged. suspended, reduced in pay, or other- — 
wise discriminated against, except. in accordance with the — 


462). 


ae 


provisions of the civil service laws of the state. 


(107 v. 


Section 1088. The secretary of agriculture shall take 
and subscribe to an oath similar to that of the members 
of the board, keep full and correct records of all of his 
official transactions and of all transactions and proceedings 
of the board of agriculture and perform such other duties 
as may be required by the board. The auditor of state shall 
prescribe methods of accounting for the secretary of agricul- 
ture and the accounting force of the secretary of agricul- 
ture shall be under the direction of an employe of the 
auditor of state, who shall direct and assist in a continuous 
audit of the financial accounts of the secretary of agricul- 
ture. (107 v. 462). 


-SectTion 1089. The secretary of agriculture shall have 
power and authority to establish bureaus of fair administra- 
tion; live stock diseases; of markets and marketing; 


nursery, orchard and bee inspection; fertilizer, lime, fungi- 
~ cide, insecticide and feed stuffs inspection; sanitary inspec- 


tion; food inspection; drug inspection; the protection, 
preservation and propagation of birds, fish and game; the 
preparation and publication of statistics relating to the work 
of the board, timely crop reports, and other matters of in- 
terest to those engaged in agriculture; chemistry and 
bacteriology; and he shall have power to establish a state 
chemical and bacteriological laboratory in which all analyses 
in connection with law enforcement may be made; and the 
secretary is further authorized and empowered to establish 
such other bureaus and departments as he deems necessary. 
(107 y. 462). 

See opinions of Attorney General (1914), Vol. II, p. 1218; 
(1914) Vol. II, p. 1251. 


SECTION 1091. The board of agriculture may. accept 
and hold on behalf of Ohio any grant, gift, devise, or be- 
quest of money or property made to or for the use of the 
board or for promoting any part of the public welfare that 
shall be under the supervision and control of the board. 
The board of agriculture shall have full power to contract 
for and carry out the terms and conditions of any devise, 
grant, gift, or donation that may be made for the purpose 
of carrying out the objects and purposes of this act. (105- 
106 v. 145). 


See opinions of Attorney General (1914)} Vol. II, p. 1251. 


SECTION 1096. The board of agriculture or the secre- 
tary of agriculture, or authorized representatives may con- 
fer and meet with the officers of other states and officers 
of the United States on any matter pertaining to their 
official duties. (107 v. 463). 


SEcTION 1098. The board of agriculture shall adopt 
reasonable and proper rules and regulations to govern its 
proceedings and to regulate the mode and manner of all 
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investigations, inspections and hearings not otherwise g. 
specifically provided for. (105-106 v. 147.) mpi: 
See opinions of Attorney General (1914), Vol. I, p. 928. 


Record of pro- SECTION 1099. Sessions of the board of agriculture 

Se shall stand and be adjourned without further notice thereof 
on its records. All the proceedings of the board of agri- — 
culture shall be shown on its record of proceedings, which — 
shall be a public record, and all voting shall be calling each 
member’s name by the secretary and each membet’s vote 
as cast shall be included in the record of proceedings. 
(105-106 v. 147). 


Powers to con- SecTION 1100. The board of agriculture or any mem- 
oe Bene > Der thereof, the secretary of agriculture and every person 
oaths, ete. appointed by him to conduct investigations, inquiries or 


hearings shall, for the purposes contemplated in this act, 
have power to administer oaths, certify to official acts, take 
depositions, issue subpoenas, compel the attendance of wit- 
nesses and the production of books, accounts, papers, 
records, documents and testimony. (107 v. 463). 


See opinions of Attorney General (1914), Vol. I, p. 928. 


Bigs ovian ot SECTION 1101. To carry out the purpose of the laws 
books, accounts which they are required to administer, the board of agri- 
and records of ° 

persons, firms, Culture, or any member thereof, the secretary of agriculture, 
45 or any person or persons designated by the secretary for 
that purpose, shall, upon demand, have the right to inspect 
books, accounts, records, and memoranda of any company, 
firm, corporation, persons, association or co-partnership, 
subject to the provision of such laws, and to examine undef 
oath any person, including any officer, agent or employe of 
any such company, firm, corporation, person, association, or 
co-partnership. Any person, other than a member of such 
board of agriculture, or the secretary of agriculture, who 
shall make such a demand, shall produce his authority to 
make such inspection. (107 v. 464). 


See opinions of Attorney General (1914), Vol. I, p. 928. - 


sds ok ner SECTION 1102. The board of agriculture, or the 
Eonks, acers, Secretary of agriculture, may require, by order of subpoena, 
ete; for- to be served on any company, firm corporation, person, 
: association’ or co-partnership in the same manner that a 
summons is served in a civil action at such time and place 

as they or either of them may designate, the production 

of any books, accounts, papers or records kept by it in any 

office or place within or without the state of Ohio, or 

verified copies in lieu thereof, if the board, or the secretary, 

shall so order, in order that an examination thereof may | — 

be made by the board, or the secretary, or under their 

direction. Any such company, firm, corporation, person, or 
co-partnership failing or refusing to comply with any such 

order or subpoena, shall, for each day it so fails or refuses, 

forfeit and pay into the state treasury a sum of not less. oo 


~ 


II 


than fifty dollars nor more than five hundred. dollars. 
(107 v. 464.) 
_ See opinions of Attorney General (1914), Vol. I, p. 928. 


SEcTION 1103. For the purpose of making any investi- 
gation with regard to any company, firm, corporation, per- 
son, association or co-partnership, subject to the provisions 
of the laws which the board of agriculture or secretary of 
agriculture is required to administer, the secretary of agri- 
culture shall have power to appoint, by an order in writing, 
an agent whose duty shall be prescribed in such order. 
In the discharge of his duties such agent shall have every 


power whatsoever of an inquisitorial nature granted by law. 


to the secretary of agriculture and the same powers as a 
notary public, with regard to the taking of deposition; and 
all powers given by law to a notary public relative to, deposi- 
tions, are hereby given to such agent. Except in his 
report to the secretary of agriculture or when called on 
to testify in any court or proceedings, any such agent 
who shall divulge any information acquired by him in 
respect to the transaction, property or business of any com- 
pany, firm, corporation, person, association or co-partner- 
ship while acting or claiming to act under such order, shall 
be fined not less than fifty dollars, nor more than one hun- 
dred dollars, and shall thereafter be disqualified from acting 
as such agent in any other capacity under the appointment 
or employment of the secretary of agriculture. (107 v. 
464.) 
See opinions. of Attorney General (1914), Vol. I, p. 928. 


SECTION 1104. Any number of such investigations 
may be conducted contemporaneously and the secretary of 
agriculture may delegate to any agent the taking of all 
testimony bearing upon any investigation or hearing. (107 
-v. 465). : 

‘See opinions of Attorney General (1914), Vol. I, p. 928. 


SECTION 1105. The attorney general shall be the legal 
advisor of the board of agriculture and the secretary of 
agriculture in all matters relating to their powers and duties, 
and the secretary of state shall furnish to the board of 
agriculture and the secretary of agriculture such stationery 
as they require for the proper discharge of their duties and 
blank books necessary to record their transactions. (107 
v. 465). 

See opinions of Attorney General (1914), Vol. I, p. 928. 


SECTION 1106. Upon the request of the secretary of 
agriculture, the attorney general, or under his direction, the 
prosecuting attorney of any county, shall aid in any investi- 
gation, hearing or trial had under the laws which the 
board of agriculture or the secretary is required to ad- 
minister, and shall institute and prosecute all necessary 
actions or proceedings for the enforcement of such laws, 
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and for the sinned of all violations Hereete arising 
within the county in which he was elected. (107 v. 465). 


See opinions of Attorney General (1914), Vol. I, p 928. Cited: 
eae Co. v. Calvert, 7 O. N. P. (N. 5S.) 103; 180 O. DECNEP eo ee 


ase 1118. The secretary of agricultire: ae 2 
accept, on behalf of the state, the rules and regulations — 
prepared by the secretary of agriculture of the United — 
States under authority of an act of congress, and co-operate 
with the authorities of the United States in the enforce-_ 
ment of their provisions. (107 v. 467). 


_ SECTION I119. -A person, firm or corporation who fails 


to comply with the rules of the board of agriculture, or a : 
with the rules of the secretary of agriculture, or fails to 


respect any lawful regulations, prescribed by them or either 
of them when notified so to do shall be fined and pay not —__ 
iess than fifty dollars nor more than five hundred dollars. oe 


(107 v. 467). 


SECTION 1177-12. The secretary of agriculture shall — 
establish standards of quality, purity and strength for 
foods, when such standards are not otherwise established _ 
by any law of this state. Such standard shall conform to 


the standards for foods adopted by the United States de- PS 


partment of agriculture. The secretary of agriculture shall 
make such uniform rules and regulations as may be neces- 


sary for the enforcement of the food, drug, dairy and sani- — 


tary laws of this state. Such rules and regulations shall, 
where applicable, conform to and be the same as the rules 
and regulations adopted from time to time for the enforce- 
ment of the act of congress, approved June 30, 1906, and 
amended March 3, 1913, and known as “the food and drug 
act.” The secretary of agriculture shall inspect drugs, but- 
ter, cheese, lard, syrup and other articles of food or drink, 


made or offered for sale in the state and prosecute or cause’ 
to be prosecuted each person, firm or corporation engaged 


in the manufacture or sale of an adulterated drug or article 
of food or drink, in violation of law, and shall enforce all 
laws against fraud, adulteration or impurities in. foods, 
drinks, or drugs, and unlawful labeling within the state. 


(107 v. 477). 3 
On subject of adulterations see G. C., Sec. 5774, et. seq. 


Cited: Arbuckle v. Blackburn, 191 U.S. 405, 14 O. F. D. 321 
(dismissing appeas from Arbuckle vy. Blackburn, 113 Fed. 616, 
61 C.-C: A, 122,18 OF F. De. 44) 3 State, ex “rel ve Datny Canes 
62.03: 55-498: Williams v.. McNealy 7 Ox C. ©... 280, 4-0 7G. 2D S896. 


SECTION 1177-13. The secretary of agriculture in the 
performance of his duties may enter a creamery, factory, — 


store, salesroom, drug store, laboratory or other place where = 


he believes or has reason to believe drugs, food, drink, or — 
linseed oil, is made, prepared, dispensed, sold or offered 
for sale, examine the books therein, and open a cask, tub, 
jar, bottle or other package containing or supposed to con- 


« 


~, 
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tain a drug or an article of food or drink and examine or 


“cause to be examined and analyzed the contents thereof. 


(107 v. 478). 

Injunction will not lie at the suit of an inspector employed by 
the dairy and food commissioner to compel a manufacturer and 
seller of an article of food or drink to furnish for analysis as 


provided by G. C. Sec. 5776, samples of articles manufactured or © 


sold. The remedy for refusing to comply with the requirements 
of that section is by prosecution under G. C. Sec. 12757 and Sec. 
12758; State; ex rel., v. Dairy Co., 62 0. S. 123. 


Quo warranto will lie against a corporation for violation of 


such provisions of the statute, and that such violation, if flagrant, 
such corporation may be ousted: State, ex rel., v. Dairy Co., 62 
O. S. 350. 


SECTION 1177-14. All fines, fees and costs collected 
under prosecutions begun, or caused to be begun, by the 
secretary of agriculture, shall be paid by the court to the 
secretary of agriculture within thirty days after collection, 
unless error proceedings have been properly begun and 
prosecuted and in case the judgment of the justice of the 
peace is sustained the fine shall be paid within thirty days 
after such judgment or affirmance, and by the secretary 
paid into the state treasury to the credit of the general 
revenue fund. (107 v. 478). 


See opinion of Attorney General. (1914), Col. Il, p. 1218. 
State, ex rel., v. Dairy Co., 62 0. S. 123. : 


~ SECTION 1177-15. If the court fails to pay such fine 
within the time specified in the preceding section and after 
demand has been made therefor, the secretary of agriculture 
shall add ten per cent. thereto and certify such claim and 
penalty to the auditor of state under the provisions of sec- 
tion 20 of the General Code. (107 vy. 478). 


SECTION 1177-21. Section 122. The board of agricul- 
ture shall keep a record of its acts and investigations, and 
shall make an annual report to the governor giving the 
results of its activities with such recommendations as it may 
deem proper. The board of agriculture may also publish 
and distribute bulletins from time to time on matters of 
general interest relating to the work of the board. (105- 
106 v. 176). 


SECTION 123. Each section of this act, and every part 
thereof is hereby declared to be an independent section and 
part of section, and if any section or part of a section is 
void or ineffective for any cause it shall not affect any other 
section or part of a section of this act. (105-106 v. 176). 


Qe cs 


SECTION 12757. Whoever refuses to allow the secre- 
tary of agriculture, his inspectors or agents, to enter a 
creamery, factory, store, salesroom, drug store, laboratory, 
booth, vehicle, steam or electric car or place which he or 
such inspector or agent desires to enter in the discharge of 
his official duty, or interferes with such secretary or his 
inspector or agent in such discharge, or refuses to deliver to 
him or his inspector or agent a sample of food, drug or 
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linseed oil made, sold, offered for sale by such person, upon 
request therefor and tender of the value thereof, shall be 
fined not less than fifty dollars nor more than two hundred 
dollars, and, for each subsequent offense, shall be fined not 
less than one hundred dollars nor more than three hundred © © 
dollars or imprisoned in jail not less than thirty days nor 
more than one hundred days, or both. (107 v. 494). 

The federal courts have no authority to restrain the enforce- 
ment of the pure food laws by the dairy and food commissioner 
of one a atcien vs. Blackburn, 118 Fed. 616, 51.C. C..A. 122, 

“13 0. F..D. 44. ' 


bata Section 1850. The Secretary of Agriculture, the state 

with boards’ board of health, and the Ohio State University respectively, 

and managing shall co-operate with the board and managing officer of 

institutions. each institution in making such co-operative tests as. are 
necessary to determine the quality, strength and purity of 
supplies, of the value and use of farm lands, or condition 
and needs of mechanical equipment. (107 v. 490). 


‘ See opinions of Attorney General. (1913, Vol. I, p. 153.) 


Pa irik SECTION 1177-22. There shall be in the state of Ohio 

advisory board an agricultural advisory board, which board shall be com- 

Pe vene. posed of the secretary of agriculture, the dean of the col- 
lege of agriculture of the Ohio State University and the 
director of the Ohio agricultural experiment station, who. 
shall hold their office in said board, ex-officio, and the gov- 
ernor shall meet in consultation with said board whenever 
it is possible for him to do so. 


Organization. SECTION 1177-23. Immediately upon the taking effect 
of this act, the members of the said agricultural advisory 
board shall meet in the governor’s office at Columbus, Ohio, 
and organize by the election of a chairman and secretary 
from among themselves, who shall serve for one year and 
until their successors are elected and qualified. 


Monthly SECTION 1177-24. The agricultural advisory board 

meetings. shall hold a meeting once every month in Columbus or such 
other place as the board may select and at such time within 
the month as the board may designate, and said board may 
hold other meetings at any point in the state if they should 
deem it best so to do. 


mPragaline. cx: SECTION 1177-25. The members of the agricultural 

penses. advisory board shall receive no additional compensation 
for their services as members of the board,. but their neces- 
sary expenses while traveling in the work of the advisory 
board or in the attendance upon the meetings of said 
board shall be paid in equal amounts from the funds appro- 
priated for the administrative support of the board of 
agriculture, the college of agriculture and the Ohio agri- 
cultural experiment station. Each member shall present an 
itemized statement of his expenses so made, duly certified 
to by him, and the same shall be allowed by the board 
before payment is made. 


CES 


SECTION 1177-26. It shall be the duty of the agricul- 
tural advisory board to co-ordinate the work of the state 
department of agriculture, the college of agriculture and 
the agricultural experiment station in such manner as to 
avoid unnecessary duplications and to secure harmony and 
unity in said institutions along all lines of work under- 
taken by them. 


SecTIon 1177-27. The agricultural advisory board 
may meet with officers of the United States department of 
agriculture for conference on matters pertaining to co- 
operative work between that department and agricultural 
institutions of the state. It may also arrange for meet- 
ings with the state board of agriculture for conference upon 
matters pertaining to the agricultural interests of the state. 


ADULTERATIONS. 


Section 5774. No person, within this state, shall 
manufacture for sale, offer for sale, sell or deliver, or have 
in his possession with intent to sell or deliver, a drug or 
article of food which is adulterated within the meaning of 
this chapter, or offer for sale, sell or deliver, or have in his 
possession with intent to sell or deliver, a drug or article 
of food which is misbranded within the meaning of this 
chapter. (99. v. 257 sec. I.) 


CITED. 
Kowenstrot v. State, 4 O. N. P. 257. 


CONSTITUTIONALITY. 


This section and former analogous provisions have been held 
to be constitutional, as being enacted in the reasonable exercise of 
the police power of the state: State v. Dairy Co., 62 O. S. 350; 
Arbuckle v. Blackburn, 191 U. S. 405. 


PURPOSE AND SCOPE. 


This and the following sections have been enacted by the 
legislature to protect public health; and also to prevent the public 
from being defrauded by purchasing imitations: White v. State, 
IZA 2 O-tN, hs) 659; 

One who sells or delivers an adulterated article for analysis 
is guilty of a violation of the pure food laws: State v. Rippeth, 
TIO.S; 85: 

The sale of adulterated whisky is an offense against the pure 
food and drug statutes, whether it is sold as a beverage or as an 
article of commerce: State v. Hutchinson, 56 O. S. 82. 

‘This chapter does not apply to the United States soldiers’ home 
at Dayton, See Thomas, In re, 82 Fed. 304, 10 O. F. D. 287. 


SALES BY AGENTS. 


The principal is bound at his peril to see ‘that the pure food 
law is complied with; and he is liable for eee of such law 
by his employes: Williams v. State, 4 O. C. C. (N. S.) 198, 15 

50). D. 673, (affirmed. without report, Willis’ v. State, 69 OS; 


The manager of a corporation is liable for sales made by his 
subordinates in soe e of the pure food laws: Bissman v. State, 
Meyer v. State, 54 O. S. 242 (affirming Meyer v. State, 10 O. C. C. 
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‘Meyer v. State, etc., see above citation). 


- for sale any of the articles: Margolius v. State, 1 0. N. P. 346. 


16 See 


226, 6 O. C. D. 477, which affirmed Meyer v. Bid PO N. P. 24 is 
2:0. D. (N. P.) 233). 

A residént agent who acts for a nonresident principal in- the 
sale of an adulterated article of food and the like is personally 
liable: Bissman v. State, Meyer v. State, 54 O. S. 242 (affirming 


The owner of milk which is below the standard fixed by law — 
is not liable criminally, if it is not shown that the person who made 
the sale was authorized by such owner to make such sale: Diersing 
vy. State, 90. 0. 'C. (N.S): 214, 19°O.-C. D, 469. i 

Where a master is under contract to deliver to the proprietor 
of a cheese and butter factory, pure milk, and has knowledge that — 
~he milk so delivered is to be mixed with the milk of other 
patrons, and entrusts the delivery to a servant who, in the course _ 
of such employment, delivers adulterated milk, the master is liable — 
tor damages necessarily and directly resulting by reason of such 
delivery, and it is not a defense to show that the servant without — 
authority and purposely, and_ to gratify his malice towards his © 
employer and with intent to injure him, adulterated the milk so 
delivered by mixing with it» water, and that the master had no 
knowledge of such adulteration. In such case the rule of damages 
is compensation for the injury: Stranahan Co. v. Colt, 55 O. S. 398. 


KNOWLEDGE. 


It is an offense to sell or offer to sell idalieeated food even 
if the vendor is ignorant of the fact of the adulteration: State v. 
BS OB 54 O. S. 166; Strong v. State, 2°-ONe Pi 93, 3° Oop (N. =3 
P.) 284. 
Contra under an earlier form of the statute: Haas v. State, 
1,0.N.P6248,) 20. De (N= PP.) 1TS, c 

Fraud is not presumed from the fact that a temporary injunc- — 
tion against inspection is obtained: Chemical Co. v. Calvert, 8 O. 
N. P. (N. S.) 861, 19 O. D. (N. P.) 571 (affirmed, without report, 
State, ex rel., v. Chemical Co., 80 O. S. 754). 


CRIMINAL PROCEEDINGS. 


For the contents and form of an affidavit charging a violation 
of the provisions of this chapter see State v. Kelly, 54 O. S. 166 
(reversing Kelly v. State, 1 O. N. P. 238); Mihalovitch-Fletcher 
Co. v. Bartlett, 12. 0..C. C. (N. S.) 160; Emery vy. State, 3 O. NU 
P, 204, 5 O. Di CN2 BP.) t215- Groeland. v..State,.4-O.N- Po 122 Ga 
O-Ds (Ni Py Bis; 

For the penalty for violating the provisions of this chapter, a 
see sections 12757, et seq. 

A justice of the peace has not jurisdiction to hear and deter-— 
mine prosecutions for violations of this chapter, in any case where 
imprisonment is part of the penalty, without the intervention of a 
jury; unless a jury is waived; and such waiver must appear of — 
record affirmatively: Simmons vy. State, 75 O. 346. 

It is an error to refuse evidence that defendant did not expose — 


ie 


EVIDENCE. 


The gist of offense in a prosecution for satis improperly — 
labeled imitation extracts is the illegal sale, and the identity of the 
purchaser is not as essential element of the offense. State v. — 
Yonker, 63 Ohio Law Bulletin (March 11-18), 414. 


SECTION 5775. The term “drug,” as used in this chap- — 
ter, includes all medicines for internal or external use or 
inhalation, antiseptics, disinfectants and cosmetics. The — 
term, “food, ” as used in this chapter, includes all articles — 
used by man for food, drink, flavoring extract, confec- 
tionery, or condiment, whether simple, mixed or compound. 
The term “flavoring extract,’ as used in this chapter, in- 
cludes all articles used as a flavor for foods or drinks 
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whether used or sold as an extract, flavor, essence, tincture 
or by another name. (08 v. 263 sec. 2). 


Cited: State v. Walder, 83 O. C. 68. 

- Whiskey is a drug eS the meaning of this section: State 
v. Hutchinson, 56 O. 

Food includes all Satis used for the nourishment of human 
beings, including both what is ordinarily known as food and also 
drink; and including articles which are simple and also those which 
are mixed or compounded: White v. State, 12 O. D. (N. P.) 659. 


SECTION 5776. A person manufacturing, offering or 
exposing for sale, or delivering to a purchaser, a drug or 
article of food included in the provisions of this chapter, 
shall furnish to a person interested or demanding it, apply- 
ing to him therefor and tendering him its value, a sample 
therefor sufficient for the analysis of such drug or article 
of food. (81 v. 67 set. 4.) 


This section is constitutional: Dairy Co. v. State, 1838 U. S. 
238, 14.0. F. D. 12 (affirming State v. Dairy Co., 62.0. S. 350). 

One who sells or delivers an adulterated article for analysis 
is guilty for the violation of the pure food laws: State v. Rippeth, 
71 O..S. 85. 

If a manufacturer refuses to furnish samples for analysis, an 

injunction will not lie at the suit of the dairy and food commis- 
sioner to compel him to furnish such samples; but the remedy is 
criminal prosecution for failure to comply with the terms of such 
statute (see G. C, 12757) : State v. Dairy Co., 62 O. S. 123. 
It has been held that if the proprietor ‘refuses to accept pay- 
ment for the article furnished and accepts only because the in- 
spector insists, this does not constitute a sale: Dinkelbihler v. 
state,-4 On NP. 96,-6-O., Dx CN. P-) 99. 

It is discretionary with the court before which a criminal 
prosecution is pending under the pure food laws, to require the 
state to permit the defendant to have an analysis made of a portion 
of the alleged adulterated article: but the court has a sound judi- 
cial discretion with reference to ordering such analysis. The 
defendant must show that such inspection or analysis is material; 
that it will not impair the evidential value of the thing to be 
analyzed; and he must offer to have the inspection or analysis in 
the presence of the representative of the state; under supervision 
of the court; and in the presence of. the expert witness of the 
state. If it appears that such opportunity for inspection and an- 
alysis is sought for mere curiosity or delay, it should be denied. 
The defendant cannot dictate what chemist shall make such 
analysis ;. but such expert it to be selected by the court: Breckinridge 
Rotate. “ge, wav. rola, 4) O.° De «N> Ps) 389. 


SECTION 5777. A drug is adulterated within the mean- 
ing of this chapter (1) if, when sold under or by a name 
recognized in the eighth decennial revision of the United 
States pharmacopoeia, or the third edition of the National 
Formulary, it differs from the standard of strength, quality 
or purity laid down therein; (2) if, when sold under or by 
a name not recognized in the eighth decennial revision of 
the United States pharmacopoeia, or the third edition of the 
National Formulary, but which is found in some other 
pharmacopoeia, or other standard work on materia medica, 
it differs materially from the standard strength, quality or 
purity laid down in such work; (3) if its strength, quality 
or purity falls below the professed standard under which it 
is sold; (4) if it is an imitation of, or offered for sale under 

2nwe KL, 
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the name of another article; (5) if the contents of the pack- 


age as originally put up shall have been remoyed, in whole 
or in part, and other contents Shall have been placed in such 
package; (6) if it contains any methyl or wood alcohol. 
(100 v. 105 sec. 3.) 


Since whisky is recognized in the United States Pharmaco- 


poeia, which is adopted by this statute, it is to be regarded as a 
drug within the meaning of this section: State v. Hutchinson, 56 
Ons. te? a 

An affidavit which charges the accused with having for sale a 
drug “which differed from the standard of strength laid down in 
said U. S. Pharmacopoeia” and which does not show in what 
respect the said drug differed from said standard, is indefinite and 
insufficient: Groenland vy. State, 4 O. N. P. 122, 6 O. D.-(N. P.) 
313 (affirmed without report, 39 Bull. 2). 

In the absence of a specific statutory reference to a desig- 
nated edition. of the Pharmacopceia, a statute which adopts the 
Pharmacopceia asa standard refers to that edition which is in use 
when the statute is enacted; and a subsequent edition which adopts 
a higher standard is not to be applied as a standard, in the absence 


of a showing that such edition established the same standard as ~ 


the earlier edition with reference to the drug in question: State v. 
Emery, 55 O..S. 364; Emery v. State, 3 O. N. P. 204. 


SECTION 5778. Food, drink, confectionery or condi- 
ments are adulterated within the meaning of this chapter. 
(1) if any substance: or substances have been mixed with 


it, so as to lower or depreciate or injuriously affect its 


quality, strength or purity; (2) if any inferior or cheaper 
substance or substances have been substituted wholly, or in 
part for it; (3) if any valuable or necessary constituent or 
ingredient has been wholly, or in part, abstracted from it; 
(4) if it is an imitation of, or is sold under the name of 
another article; (5) if it consists wholly, or in part, of a dis- 
eased, decomposed, putrid, infected, tainted or rotten animal 
or vegetable substance or article, whether manufactured or 
not or, in the case of milk, if it is the product of a diseased 
animal; (6) if it is colored, coated, polished or powdered, 
whereby damage or inferiority is concealed, or if by any 
means it is made to appear better or of greater value than 
it really is; (7) if it contains any added substance or in- 
gredient which is poisonous or injurious to health; (8) if, 
when sold under or by a name recognized in the eighth 
decennial revision of the United States pharmacopoeia, or 
the third edition of the National Formulary, it differs from 
the standard of strength, quality or purity laid down 
therein; (9) if, when sold under or by a name not recog- 
nized in the eighth decennial revision of the United States 
pharmacopoeia, or the third edition of the National Formu- 
lary, but is found in some other pharmacopoeia, or other 
standard work on materia medica, it differs materially from 
the standard of strength, quality or purity laid down in such 


work; (ro) if the strength, quality or purity falls below the 


professed standard under which it is sold; (11) if it con- 
tains any methyl or wood alcohol. (100 v. 105 sec. 3.) 


This and analogous sections have been held to be constitu-. 


tional: Arbuckle v. Blackburn, 118 Fed. 616, 51 C. C. A. 122, 18 
O. F. D, 44. ‘ 
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If beer contains salicylic acid and the presence of such acid 
is shown to be poisonous or injurious to health if used continuously 
or indiscriminately, the sale of such beer without a label notifying 
the purchaser of the presence of ‘such acid is unlawful: State v. 
Hutchinson, 55 O. S. 573. 

The sale of oleomargarine which contains coloring matter is 
an offense under the pure food laws, even if such coloring matter 
is not of itself injurious: State v. Ruedy, 57 O. S. 224. 


The pure food laws probably forbid the sale of coffee which 
is coated with a glaze of sugar and the white of egg. And if they 
do, they do not violate any provision of the constitution of the 

- United States by reason of such construction; Arbuckle v. Black- 
burn, 191 U.S. 405, 14 O. F. D. 321 (dismissing appeal from 
Arbuckle v. Blackburn, 118 Fed. 616, 51 C. C. A. 122, 138 O. F. D. 


That such coating is not forbidden by the statute see White 
v:; State, 12 O.-D. (CN. P.)-659. 

The sale of a mixture of liquid chicory and coffee under the 
name of “liquid coffee” is unlawful: State v. Dreher, 55 On S215: 


The sale of cocoa from which the excess of oil has been 
removed so that the cocoa will remain in a powdered state at 
ordinary temperatures is not a violation of the pure food law: 
Rose v. State, 11 O. C. C. 87, 5 O. C. D. 72 (reversing Rose v. 
State, 2 O. N. P 370, 4 O. D. (N. P.) 44). 


SECTION 5779. <A flavoring extract is adulterated 
within the meaning of this chapter (1) if any substance or 
substances have been mixed with it, so as to lower or de- 
preciate or injuriously affect its quality, strength or purity ; 
(2) if any inferior or cheaper substance or substances have 
been substituted wholly, or in part, for it; (3) if any valu- 
able or necessary constituent or ingredient has been wholly, 
or in part, abstracted from it; (4) if it is an imitation of, or 
is sold under the name of another article; (5) if it is 
colored whereby damage or inferiority is concealed, or if it 
by any means is made to appear better or of greater value 
than it really is; (6) if it contains any added substance or 
ingredient which is poisonous or injurious to health; (7) 
if the strength, quality or purity falls below the professed 
standard under which it is sold; (8) if it contains any 
methyl or wood alcohol. (100 v. 105 sec. 3.) 


SECTION 5780. A flavoring extract is also adulterated 
-within the meaning of this chapter, if, when sold under or 
by any one of the following names it differs from the stand- 
ard hereby fixed therefore; (1) Almond extract shall be the 
flavoring extract prepared from oil of bitter almonds, free 
from hydrocyanic acid, and shall contain not less than one 
per cent. by volume of oil of bitter almonds; (2) anise ex- 


tract shall be the flavoring extract prepared from oil of. 


anise, and shall contain not less than three per cent. by 
volume of oil of anise; (3) celery seed extract shall be the 
flavoring extract prepared from celery seed or the oil of 
celery seed, or both, and shall contain not less than three- 
tenths per cent. by volume of oil of celery seed; (4) cassia 
extract shall be the flavoring extract prepared from oil of 
cassia, and shall contain not less than two per cent, by 
volume of oil of cassia; (5) cinnamon extract shall be the 
flavoring extract prepared from oil of cinnamon, and shall 
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contain not less than two per cent. by volume of oil of 
cinnamon; (6) clove extract shall be the flavoring extract 
prepared from oil of cloves, and shall contain not less than 
two per cent. by volume of. oil of cloves; (7) ginger shall be __ 
the flavoring extract prepared from ginger, and shall COR=: a 
tain in each one hundred cubic centimeters the alcohol- 
soluble matters from not less than twenty grams of ginger ; 
(8) lemon extract shall be the flavoring extract prepared — 
from oil of lemon, or from lemon peel or both, and shall — 
contain not less than five per cent. by volume of oil of - . 
lemon; (9) terpeneless extract of lemon shall be the flavor- — 

ing extract prepared by shaking oil of lemon with dilute 
alcohol, or by dissolving terpeneless oil of lemon in dilute 
alcohol; and shall contain not less than two-tenths per cent. 
by weight of citral derived from oil of lemon; (10) nutmeg 
extract shall-contain not less than two per cent by volume 
of oil of nutmeg; (11) orange extract shall be the flavoring 
extract prepared from oil of orange, or from orange peel, 
or both, and shall contain not less than five per cent. by 
volume of oil of orange; (12) terpeneless extract of orange 
shall be the flavoring extract prepared by shaking oil of 
orange in dilute alcohol or by dissolving terpeneless oil of 
orange in dilute alcohol and shall correspond in flavoring — 
strength to orange extract; (13) peppermint extract shall —~ 
be the flavoring extract prepared from oil of peppermint ; 
or from peppermint, or both, and shall contain not less than 
three per cent. by volume of oil of peppermint; (14) rose — 
extract shall be the flavoring extract prepared from otto 
of roses, with or without rose petals, and shall contain not 
less than four-tenths per cent. by volume of otto of roses; 
(15) savory extract shall be the flavoring extract prepared: 
from oil of savory, or from savory, or both, and shall con- 
tain not less than thirty-five hundredths per cent. by volume 
of oil of savory; (16) spearmint extract shall be the flavor- 
ing extract prepared from oil of spearmint, or from spear- 
mint, or both, and shall contain not less than three per cent. 
by volume of oil of spearmint; (17) star anise extract shall 
be the flavoring extract prepared from oil of star anise, and 
_shall. contain not less than three per cent. by volume of | 
oil of star anise; (18) sweet basil extract shall be the flavor- 

ing extract prepared from oil of sweet basil, or from sweet 

basil, or both, and shall contain not less than one-tenth per 

cent. by volume of oil of sweet basil; (19) sweet magoram 

extract or marjoram extract, shall be the flavoring extract 

prepared from the oil of majoram, or from marjoram or 

both and shall contain not less than one per cent. by volume 

of oil of marjoram; (20) thyme extract shall be the flavor- 

ing extract prepared from oil of thyme, or from thyme, or 

both, and shall contain not less than two-tenths per cent. by © 

volume of oil of thyme; (21) tonka extract shall be the 

flavoring extract prepared from tonka bean, with or without — 

sugar or glycerine, and shall contain not less than one-tenth 

per cent. by weight of coumarin extracted from the tonka 

bean, together with a corresponding proportion of the other 2 
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soluble matters thereof; (22) vanilla extract shall be the 


flayoring.extract prepared from vanilla bean, with or with- 
out sugar or glycerine, and shall contain in one hundred 
cubic centimeters the soluble matters from not less than ten 


- grams of the vanilla bean; (23) wintergreen extract shall 
‘be the flavoring extract prepared from oil of wintergreen, 


and shall contain not less than three per cent. by volume of 
oil of wintergreen. All of said flavoring extracts shall be 
a solution in ethyl alcohol of proper strength of the sapid 
and odorous principles derived from an aromatic plant or 
parts of the plant, and shall conform in the name to the 
plant used in its preparation. (100 v. 105 sec. 3.) 


SECTION 5784. A drug shall be misbranded within the 
meaning of this chapter: (1) If the package fails to bear 
a statement on the label of the quantity or proportion of 
grain or ethyl! alcohol, morphine, opium, cocaine, heroin, 
alpha or beta eucaine, chloroform, cannabais indica, chloral 
hydrate, acetanilide or any derivative or preparation of such 
substances contained therein, provided, that the provisions 
of this section shall not apply to the prescription of regular 
licensed physicians, dentists and doctors of veterinary med- 
icine, nor to such drugs and preparations as are officially 
recognized in the eighth decennial revision of the United 
States pharmacopoeia, or the third edition of the National 
Formulary, and which are sold under the name by which 
they are so recognized; (2) if the package containing it 
or any label thereon bears a statement, design or device 
regarding it or the ingredients or substances contained 
therein, which is false or misleading in any particular; 
if the package containing it or any label thereon bears a 
statement, design or device. regarding it or the ingredients 
or substances contained therein, which is false or misleading 
in any particular; (3) if the package containing it or any 
label thereon bears or contains any statement, design or 
device regarding the curative or the therapeutic effect of 
such article or any of the ingredients or substances con- 
tained therein, which is false and fraudulent. (103 v. 
137.) 

For the effect of a somewhat analogous statute see Marvin v. 
State, 5 O. N. P. 209, 7 O. D. (N. P.) 204. 


SECTION 5785. Food, drink, flavoring extracts, con- 
fectionary or condiment shall be misbranded within the 
meaning of this chapter: 

(1.) If the package fails to bear a statement on the 
label of the quantity or proportion of morphine, opium, 
cocaine, heroin, alpha or beta eucaine chloroform, can- 
nabis indica, chloral hydrate, or acetanilide, or any deriva- 
tive or preparation of such substances contained therein; 
(2) if it is labled or branded so as to deceive or mislead 
the purchaser, or purport to be a foreign product when not 
sO; (3) if in package form, and the contents are stated in 
terms of weight or measure, they are not plainly and cor- 
rectly stated on the outside of the package; (4) in case of 
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a flavoring extract, for which no standard exists, if it is 
not labeled “artificial” or “imitation” and the formula 
printed in the manner hereinafter provided for the labeling 
of “compounds” or “mixtures” and their formule; (5) if 


the package containing it or a label thereon bears a state- ~ 


ment, design or device regarding it or the ingredients or 
substances contained therein, which is false or misleading 
in any particular ; provided, that this section shall not apply 
to mixtures or compounds recognized as ordinary articles 


or ingredients of articles of food or drink, if each package. 


sold or offered for sale is distinctly labeled in words of the 
English language as mixtures or compounds with the name 
and percentage, in terms of one hundred per cent, of each 
ingredient therein, The word “compound” or “mixture” 


~ shall be printed in letters and figures not smaller in height 


or width than one-half the largest letter upon any label on 
the package and the formula shall be printed in letters and 
figures not smaller in heighth or width than one-fourth the 
largest letter upon any label on the package, and such com- 
pound or mixture must not contain an ingredient that is 
poisonous or injurious to health. (99 v. 258 sec. 3a.) 


SECTION 12758. Whoever manufactures for sale, of- 
fers for sale or sells a drug, article of food, or flavoring 
extract which is adulterated or misbranded as the terms 
“drugs,” “food,” “flavoring extract,’ “adulterated” and 
“misbranded” are defined and described by law, or manu- 
factures, offers or exposes for sale or delivers a drug or 
article of food and fails, upon demand and tender of its 
value, to furnish a sample thereof ~for analysis, shall be 
fined not less than twenty-five dollars nor more than one 
hundred dollars, and for each subsequent offense, shall be 
fined not less than one hundred dollars nor more than two 
hundred dollars or imprisonment in the county jail not less 
than thirty days nor more than one hundred days, or both. 
(81 v. 67 sec. 43 v.-259 sec. 5.) 


CITED. 
State v. Rippeth, 71 O. S. 85. 


CONSTITUTIONALITY. 


The pure food laws of Ohio, G. C. section 5777, et seq., pun- 
ishing the coloring, coating or polishing of an article of food, 
whereby damage or inferiority is-concealed, are a valid exercise 
of the police power of the state, and do not interfere with the 
right of congress to teatlats commerce: Arbuckle y. Blackbnrn, 
113 Fed, 616, 51. C. C. A? 122,18 O. F. D. 44. 

; The pure food laws ae valid in so far as they apply to sales 
made within the state of food products: manufactured there; but 
they cannot be enforced in the regulation of interstate commerce 
against the sale of oleomargarine colored to look like butter, in 
the original packages in which it was imported from other states: 
In re Worthen, 6 O. F. D. 683, 58 Fed. 467; see also State, ex rel., 
v. Dairy Co. (affirmed 183 U. S. 238, 14:0. F. D. 12). 


SALE, 


Under a former statute a complaint charging a principal with 
a sale of impure food is insufficient-where ps sale, i made at all 
was made by an agent: Heider v. State, 4 O. D -(N,: P:) 227, 
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It is not a sale where a dealer accepts payment for an article 
only after persuasion by a food inspector who is procuring such 
article for chemical analysis: Dinkelbihler v. State, 6 O. D. (N. 
‘P.) 99 


ADULTERATED FOOD. 


To offer for sale, as an article of food, liquid chicory and 
coffee, as “liquid coffee,” is an offense punishable by the pure food 
laws of the state: State v. Dreher, 55 O. D. 115. 


A sale of beer as food, containing salicylic acid in any quan- 
tity, without a label in the package notifying the purchasers that 
it contains such an ingredient, is, when found to be poisonous or 
deleterious to health by its continuous or indiscriminate use, an 
offense against the pure food laws of the state: State v. Hutchin- 
SQNwOO -On S.c010 

One who sells or delivers oleomargarine containing coloring 
matter to any person interested or demanding the same for analysis, 
as provided in this section and also in G. C. 5776, may be prose- 
ae te under G. C. Section 12734: State v. Rippeth, 71 

_ “Breakfast cocoa,’ in the preparation of which the manu- 
facturer took the cocoa bean and extracted a considerable portion 
of the oil therefrom, and put the products thus prepared in pack- 
ages for sale, is not a violation of G. C. section 5778, providing 
“that an article of food shall be deemed to be adulterated if any 
valuable or necessary constituent or ingredient has been wholly or 
a ae extracted from it”: Rose v State, 11-0. C. C. 87, 5 O..C. 

etek : 


Roasted coffee which is coated or glazed with a mixture of 
sugar and eggs, put up in packages distinctly labeled with the name 
and per cent. of each ingredient therein, and the same is not inju- 
rious to health is within the proviso contained in section 5778, and 
ae the same is not unlawful: White v. State, 12 O. D. (N. 


GUILTY KNOWLEDGE. 


It is no defense that the accused is ignorant of the adultera- 
tion of the article which he sells or offers for sale: State v. Kelly, 
54 O. S. 166; Contra: Haas v. State, 2 O. D. (N..P.) 177. 

In prosecutions under the pure food laws, guilty knowledge 
ue an essential element of the crime: Strong v. State, 3 O. D. 
(N. 


PROCEDURE. 


For jurisdiction of police judge, mayor and justices of the 
peace in prosecution under the pure food laws, see G. C. section 
13423 et seq. and State v. Peters; 67 O. S. 494 

An affidavit charging a violation of this section need not 
aver that an adulterated article of food is to be used as human 
food, State v. Kelly, 54 O. S. 166 

An affidavit which charges one with having on sale subacetate 
of lead differing. “from the standard of strength laid down in the 
United States Pharmacopeeia”’, but not stating whether above or 
below the standard required, is insufficient for indefiniteness: State 
v. Groenland, 1 O. S. U. 725. 

An affidavit based upon paragraph seven of G. C. section 
5778, is fatally defective if it does not allege that the article sold 
contained (1) any added substance or ingredient which was poison- 
ous, or (2) any added Eten or ingredient injurious to health: 
Strong v, State, 3 O. D. (N. P.) 284. 


Under the statute prior to G. C. section 5777 et seq. defining 
adulterated foods, it was held that the edition of 'the United States 
Pharmacopeia referred to was the one in general use when the 
statute was enacted, that of 1880; and the sale of a drug equal to 
the standards of strength, quality and purity laid down by the 
edition of 1880, but not equal to that required by a later edition, 
was not a violation of this section. State v. Emery, 55 O. S. 364. 
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SECTION 12759. A person found guilty of manufac- 
turing, offering for sale or selling an adulterated article of 
food or drug, as described in the next preceding section, 
shall pay all necessary costs and expenses incurred in in-~ 


specting and analyzing such adulterated article. (99 v. — 
259 sec. 5.) : : 


SEecTION 12760. Whoever sells offers for sale or has _ 
in his possession with intent to sell, diseased, corrupted, 
adulterated or unwholesome provisions without making the — 
condition thereof known to the buyer, shall be fined not — 


more than fifty dollars or imprisoned twenty days, or both 
(R. S. sec. 6928.) ; . 


This section, which is a criminal statute relating to the sale 
of unwholesome provisions, in no way changes the established rules ~ 
of evidence or the proof required in cases where damages are — 
sought on account of the sale and delivery of food products ina = 
condition unfit for use: Keen v. Bachelor, 4 Ohio App. 350, 23 — 
0262 CH-CNe: S52 129 26-OG- Dy tes a pees 

If the evidence shows that one who has purchased eggs knows 
at the time of their delivery to him that the eggs are damp, and _ 
he does not object thereto, and if such condition of the eggs would — 
tend to cause the eggs to decay more rapidly, the buyer is placed 
upon inquiry, and should make inspection. If he does not make 
such inspection, but ships them to another point, the fact that four 
days later they are found to be spoiled and decayed, does not ren- 
der the seller liable upon his implied warranty: Keen v. Bachelor 
4 Ohio App:.350, 28 -O..C. C.\(N. S.)°129, 26 O. C. ‘D. 102. 


I 


VINEGAR. 


Section 5786. No person shall manufacture, offer’ 
or expose for sale, sell or deliver, or have in possession 
with intent to sell or deliver, vinegar not in compliance with 
the provisions of this chapter. Vinegar shall be made 


represented, to be made and shall not contain a foreign 
substance or less than four per cent. by weight of absolute 
acetic acid. (99 v. 28, 29 secs. I, 2.) . 

This. section is a valid exercise of the police power of the 
state and is not unconstitutional: Weller v. State, 53 O. S. 77 
laffrming Weller v. State,-8 O. C. C. 467, 6 O. GC. D. 812, which 


affrmed Weller v. State, 1 O. D. (N. P.) 196]; 'Williams v. McNeal, 
7-Oo C.-C... 28054 'O-C.-Di896: 

The sale of vinegar, which has been passed through roasted 
malt for the purpose of giving the vinegar color, aroma and fiavor, 
and not for the purpose of adding any substantial ingredient 
thereto, the vinegar without such treatment being colorless, was 
held to be invalid under a statute which forbade the addition of 
artificial coloring matter: See citations under preceding note. 


SECTION 5787. Vinegar manufactured, offered or ex- _ 
posed for sale, sold or delivered, or in the possession of a — 
person: with intent to sell or deliver, under the name of — 
cider vinegar, apple vinegar, or any compounding of the 
word “cider” or “apple” as the name or part of the name ~ 
of vinegar, shall be the product made by the alcoholic and — 
subsequent acetous fermentations of the juice of apples, 
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and shall not contain any foreign substance, drugs or acids, 
~ and is laevo-rotatory. It shall.contain not less than four 
grams of acetic acid, not less than one and six-tenths grams 
of apple solids of which not more than fifty per cent. are 


reducing sugars, and not less than twenty-five hundredths. 


_grams of apple ash in one hundred cubic centimeters at a 
temperature of twenty degrees centigrade. The water- 
soluble ash for one hundred cubic centimeters, at a tem- 
- perature of twenty degrees centigrade, of the vinegar shall 


~ contain not less than ten milligrams of phosphoric acid 


(P,O;) which shall require not less than thirty cubic centi- 
meters of decinormal acid to neutralize its alkalinity. (99 
Vai28, sec, I: ) . 


SECTION 5788. Vinegar manufactured, offered or ex- 

posed for sale, sold or delivered or in possession of a 
person with intent to sell or deliver, under the name of 
wine vinegar, or grape vinegar, shall be the product made 
by the alcoholic and subsequent acetous fermentations of 
the juice of grapes, and shall contain in one hundred cubic 
~ centimeters, at a temperature of twenty degrees centigrade, 
not less than four grams of acetic acid, not less than one 
gram of grape solids and not less than thirteen hundredths 
grams of grape ash. (99 vy. 28, sec. I.) 


Section 5789. Vinegar manufactured, offered or ex- 
posed for sale, sold or delivered or in the possession of a 
person with intent to sell or deliver, under the name of 
malt vinegar shall be the product made by the alcoholic 
and subsequent acetous fermentations, without distilation, 
of an infusion of barley malt or cereals whose starch has 
been converted by malt, is dextro-rotary, and shall con- 
tain in one hundred cubic centimeters, at a temperature of 

twenty degrees centigrade, not less than four grams of 
acetic acid, not less than two grams of solids, and not less 
than two-tenths grams of ash. The water-soluble ash from 
one hundred cubic centimeters, at a temperature of twenty 
degrees centigrade, of the vinegar shall contain no less than 
nine milligrams of phorphoric acid (P,O,;) which shall re- 


Wine or grape 
vinegar. 


Malt vinegar. 


quire not less than four cubic centimeters of decinormal | 


acid to neutralize its alkalinity. (99 v. 28 sec. 1.) 


SECTION 5790. Vinegar manufactured, offered or ex- 
posed for sale, sold or delivered or in the possession ofa 
person with intent to sell or deliver, under the name of 
distilled vinegar, shall be the product made wholly or in 
part by the acetous fermentation of dilute distilled alcohol 
and shall contain in one hundred cubic centimeters, at a 
temperature of twenty degrees centigrade, not less than 
four grams of acetic acid, and shall be free from coloring 
matter, added during, or after distillation and from color- 
ing other than that imparted to it by distillation. Vinegar 
made wholly or in part from distilled liquor shall be 
branded ‘‘distilled vinegar,’ and free from coloring matter, 
added during or after distillation, and from color other than 
that imparted to it by distillation. (99 v. 28, 29 secs.'1, 2). 
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SECTION 5791. Vinegar made by fermentation and 
oxidation without the intervention of distillation shall be 
branded “fermented vinegar” with the name of the fruit 
or substance from which it is made. Fermented vinegar, 
not otherwise provided for in this chapter and not being 
distilled vinegar as defined in the next preceding section, 
shall contain not less than two per cent, by weight, upon 
full evaporation at the temperature of boiling water, of 


‘solids, contained in the fruit or grain or substance from ~ 


which such vinegar is fermented, and not less than two and 
one-half-tenths of one per cent. ash or mineral matter, the 
product of the material from which such vinegar is manu- 
factured. - (99 v. 29 sec. 2.) - 


SECTION 5792. A person shall not manufacture for 
sale; offer for sale, or have in his possession with intent 
to sell, vinegar found upon proper test to contain a prepara- 
tion of lead, copper, sulphuric or other mineral acid, or 
other ingredients injurious to health. The head of a cask, 
barrel, package or keg containing vinegar shall be branded 
with the name and residence of the manufacturer and con- 
form to the provisions of the next two preceding sections. 
(92 v. 100 sec. 3.) : 


SECTION 5793. A person making or manufacturing 
cider vinegar, not a domestic manufacturer of cider or cider 
vinegar, shall brand on each head of each cask, barrel or 
keg containing such vinegar, the name and residence of 
the manufacturer, the date when manufactured, and the 
words “cider vinegar.” Vinegar shall not be branded “fruit 
vinegar’ unless it is made wholly from apples, grapes or 
other fruits. (93 v. 185 sec. 4.) : 


SEcTION 5794. A\farmer may manufacture in any 
one year, not more than twenty-five barrels of pure cider 
or fruit vinegar for sale. Such vinegar, so manufactured, 
must be branded “domestic cider vinegar,” with the name 
of such farmer and date of manufacturer. (93 v. 185 


sec. 4.) 


SECTION 12774. Whoever manufactures for sale, sells, 
delivers, offers or exposes for sale, or has in his possession 
with intent to sell or deliver, vinegar not made in compli- 
ance with law, or contained in packages not branded in 
compliance with law, or violates any provision of law. re- 
lating to vinegar, adulterated vinegar, or “fermented” or 
“distilled” vinegar, shall be fined not less than fifty dollars 
no more than one hundred dollars or imprisoned not less 
than thirty days nor more than one hundred days, or both, 
and pay all necessary costs and expenses incurred in in- 


specting and analyzing such vinegar. (92 v. 100 sec. 4; 


93 v. 185 sec. 4.) 


Where in the manufacture of vinegar, low wine, formed from 
fermented grain is, previously to its acetification, passed through 
roasted malt, not for the purpose of adding any substantial ingre- 
dient to the vinegar, but for the purpose of giving it color as well 
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as aroma and flavor, and without this treatment it would be color- 
less, the vinegar so produced contains. artificial coloring matter 
within the meaning of G. C. section 5786 et seq., and its possession 
for the purpose of sale is an offense: Weller v. State, 53 O. S. 77. 

The manager of a mercantile corporation may be prosecuted, 
even though the adulterated article is sold or offered for sale by 
an agent of such corporation and the offense is triable in the county 
in which such article is sold or offered for sale: Meyer v. State, 
04 0. S,. 242: 


‘WINES AND LIQUORS. 


SECTION 5795. Liquors denominated as wine, or, if Adulterated 
used as a beverage, by any other name or title, containing “"* 
alcohol not produced solely by the fermentation of pure 
undried grape juice, or which are compounded with dis- 
tilled spirits or other liquors, preserved fruit juices, com- 
pounded with substances not produced from undried fruit, 
intended to be used as beverages, wines which contain, or 
-in the production.or manner of manufacture of which there 
has been used, -glucose and crystallized grape or starch 
sugar, cider, or pomace of grapes out of which the. juice 
has been extracted and known as grape cheese, and wines, 
imitation of wines, or other beverages produced from fruit 
into which carbonic acid has been artificially injected, or 
containing alum, baryta, salts, caustic lime, carbonate of 
soda, carbonate of potash, carbonic acid or salts of lead, 
salicylic acid or antiseptic or coloring matter other than 
that produced from undried fruits or pure sugar, or a 
foreign substance injurious to health, shall be designated as 
“adulterated wine.” This section shall not mean that “com- 
pounded wine,” as defined and described in section fifty- 
eight hundred, shall be deemed to be adulterated wine. (88 
Vs 231/Sec,. I.) 

It is not necessary that the affidavit should allege that the 
article was sold as human food, or so used as such: State v. Kelly, 
By S. 166 (reversing Kelly v. State, 1 O. N. P. 288, 2 O. D. (N. 

.) 239), : 

The fact that the accused did not know that the article, which 
he. was selling was adulterated is not a defense: State v. Kelly, 
54 O. S. 166 (reversing Kelly v. State, 1.0. N. P. 238, 2 O. D. (N. 
P.) 239), see, to the same effect, Altschul v. State, 8 O. C. C, 214, 
4 0, C. D. 402 (cited and approved in State v. Fromer, 7 O. N. P. 
172, 6 OD. (N. P.), 374). 

The local agent of a non-resident principal who sells an 
article in violation of this and the following section may be prose- 
cuted and tried in the county where he sells the adulterated article 
or offers the same for sale: Meyer v. State, 54 O. S. 242 (affirming 


Meyer v. State, 10 O. C. C., 226, 6 O. C. D. 477,.which affirmed 
Meyer v. State; 1 0. N. P..241,-2 O. D. (N.\P.) 283). 


SECTION 5796. The term “wine” means the fermented «wine» 
juice of undried grapes. The addition of pure white or 4defined. 
crystallized sugar to perfect the wine, or using ingredients 
necessary solely to clarify and refine it which are not in- 
jurious to health, shall not be adulterations. Such wine 
shall contain at least seventy-five per cent. of pure grape 
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juice, and shall not contain artificial flavoring. ce Vv. a 
eer 3 7) 


SECTION 5797. Wine, as defined i in the next preceding 
section, shall be known as “wine”, and shall be stamped, — 
branded, labeled and sold as neta” , In a like manner as is. ae 
provided in section fifty-seven hundred and ninety-nine, in 
case of pure wine, except the words in this case, shall be e 

“wine” without the prefix “pure”, and the provisions of 
such section, as far as applicable, shall govern the manu- 
facture and sale of “wine” as defined in such preceding 
section. A person selling such wine, in the invoice thereof, 
shall plainly state and designate it as “wine”’ wiKOHt Oaee 
the prefix “pure”. (88 v. 232°sec. 3.) oe 


SEcTION 5798. The term “pure wine” means the fer-_ 
mented juice of undried grapes, without the addition hese pe 
of water, sugar, or foreign substance. Such wine shall be 
known as “pure wine”, and shall be stamped, branded, 
labeled, designated and sold as “pure wine’, and the name — 
and kind of wine, the locality where such wine .is made, 
and the name of the manufacturer, may also be added. 
(88 v. 231 sec. 2.) 


Secrion 5799: It shall be unlawful to affix a stamp, — 
brand or label containing the words “pure wine”, either 
alone or with other words, on a vessel, package, bottle or 
other receptacle containing a substance other than pure 
wine as defined in the next preceding section, or to prepare 
or use on a vessel, package, bottle or other receptacle con- ~ 
taining liquid, an imitation or counterfeit of such stamp, — 
label or brand, or a stamp, label or brand of such form and — 
appearance as to deceive a person, or cause it to be sup- © 
posed that the contents thereof are pure wine, or to use a 
vessel, package, bottle or other receptacle having such 
stamp, brand or label affixed thereon, except for pure wine 
as in such section defined. If the name of the manufacturer 
is added, the contents shall be of his make, providing it 
is pure wine. A person selling such wine, in the. invoice 
thereof, shall plainly state and designate it as “pure wine.’ 
(88 v. 231 sec. 2.) 


Section 5800. The term “compounded wine’ means: — 
wine containing less than seventy-five per cent. of pure, un- 
dried grape-juice, and otherwise pure. Wines containing 
alcohol or other distilled spirits not produced by the natural 
fermentation of pure undried grapes shall be known as 
“compounded wine,” and be branded, marked, labeled and — 
sold as such, and the name of such wine may be added, or 
such wine shall be branded, labeled and marked by using the 
word * ‘compounded” next preceding the name of such wine, 
as “compounded sweet catawba,’’ or “compounded port a 
wine,’ or the like. An addition of pure distilled spirits, not — 
to exceed eight per cent. of its volume, shall not be ‘ats 
adulteration thereof. .(88 v. 232 sec. 4.) 
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SeEcTION 5801. Upon both ends of each package, bar- 
rel or other receptacle of compounded wine, containing 
more than three gallons, shall be stamped in black printed 
letters at least one inch high and of proper proportion, the 
words “compounded wine” or the name of such wine, pre- 
ceded by the word “compounded,” as provided in the next 
preceding section. Upon each package or other receptacle 
containing more than one quart and up to three gallons. shall 
_be stamped in plain printed black letters, at least one-half 
inch high, and of proper proportion, the words “com- 
pounded wine,” or the name of such wine, preceded by the 
word “compounded,” as in such section provided. Upon 
each package, bottle, or other receptacle of one quart or 
less shall be placed a label securely pasted on which the 
words “compounded wine,’ or the name of the wine, pre- 
ceded by the word “compounded, ” shall be plainly printed 
in black letters at least one-fourth of an inch high and of 
proper proportion. Should such package or other recep- 
tacles be enclosed in a larger package, as a box, barrel, case 
or basket, such larger package shall receive the stamp 
“compounded wine” or the name of such wine preceded by 
the word “compounded,” the letters to be the size accord- 
ing to the amount of such wine contained in such larger 
package. A person selling wine as defined by the next pre- 
ceding section, shall plainly state and designate such. wine, 
in the invoice thereof, as “compounded wine.” 88 v. 232 
sec. 4.) 


SECTION 5802. A person who sells, offers for sale, 
manufactures or causes to be manufactured with intent to 
sell, wine stamped, labeled, branded or designated as “pure 
wine,’ either by including the word “pure” with “wine” 
alone or in connection with other words, which is not “pure 
wine” as in this chapter defined, or wine stamped, labeled, 
branded or designated as “wine” which is not wine as in 
this chapter defined, or violates a provision of sections 
fifty-seven hundred and ninety-six, fifty-seven hundred 
and ninety-seven, fifty-seven hundred and ninety-eight and 
fifty-seven hundred and ninety-nine, or sells, offers for sale, 
manufactures or causes to be manufactured with intent to 
sell, wine of the kind and character described in the next 
two preceding sections, not stamped, marked or labeled 
after the matter therein prescribed, or which is falsely 
stamped, marked or labeled, shall be liable to a penalty of 
one-half dollar for each gallon thereof sold, offered for sale, 
or manufactured with intent to sell or offer for sale. (6 


v. 98 sec. 5.) 


SECTION 5803. Penalties imposed by the next preced- 
ing section may be recovered with costs of action by a 
person in his own name, before a justice of the peace in 
the county where such violation was committed, if the 
amount does not exceed the jurisdiction of such justice. 
Such penalties may be recovered in a like manner in any 
court of record in the state, but on recovery in such case 
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of a sum less than fifty dollars, the plaintiff shall only be: “see 
entitled to costs equal to the amount of such recovery. (86. — 
v.98 ‘sec. ’5.) ; 


eine pra SecTION 5804. Prosecuting attorneys shall prosecute 
on actions in the name of the state of Ohio, for the recovery 
of the penalties allowed in section fifty-eight hundred and 
two upon receiving proper information thereof ; and, in such 
action, one-half of the penalty recovered shall be paid to | 
the persons giving the information upon which such action 
is brought, and the other half to the treasury of the county 
in which action is brought, within thirty days after its 
collection, which shall be placed to the credit of the poor 
fund of the village, city or township in which the cause 
of action arose. A judgment recovered in pursuance of 
this chapter, may be collected and enforced by like means 
and in a like manner as judgments in other cases. (86 v. 


98 sec. 5.) , 


Exceptions, Section 5805. This chapter shall not apply to medi- 
cated wines put up and sold for medical purposes only; 
or to currant wine or other wines made from fruits other 
than grapes, which are plainly labeled, branded or desig- 
nated and sold, or offered for sale under names including 
the word “wine,” and stating distinctly the fruit from which 
they are made, as “gooseberry wine,” “elderberry wine,” 
or the like. (86 v. sec. 6.) 


Manufacture SECTION 12767. Whoever manufactures or causes to 
petals ioe be manufactured with intent to sell, or sells or offers to 
wine: sell adulterated wine as defined and described by law, shall 


be fined not less than two hundred dollars nor more than 
one thousand dollars or imprisoned in the county jail not 
less than thirty days nor more than six months, or both, 
and shall be liable to a penalty of one dollar for each gallon 
thereof sold, offered for sale or manufactured with-intent | 
to, sell) (88°v..231 séec/:1.) 


One who-sells impure and adulterated wine is subject to fine, 
although at the time of the sale he is agent of a principal who 
resides without the state: Meyer v. State, 54 O. S. 242. 

Contra: Altschul v. State, 8 O. C. C. 214, 4.0. C. S. 402. 

An affidavit charging an “unlawful sale of a certain quantity 
of wine in a package containing about twenty-six gallons as and 
for blackberry wine, a certain compound and mixture consisting 
of wine, sugar, water, alcohol, salicylic acid and aniline red,” is 
sufficient: Meyer v. State, 10 O. C. C, 286, 6 O. C. D. 477 (affirmed 


- 54 O, S, 242). 
Same a SECTION 12708. Such adulterated wine or beverage 
nuisarice. shall be a public nuisance and forfeited to the state and be 


summarily seized and destroyed by any health officer, 
marshal, constable or sheriff within whose jurisdiction it 
is found, and the reasonable expense of such seizure and 
destruction shall be paid out of the county treasury in a 
like manner and amount as costs in criminal cases where 
the state fails to convict. (88 v. 231 sec. I.) | 
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SECTION 12769. Whoever sells, offers for sale, manu- 
factures or causes to be manufactured with intent to sell, 
a wine of the kind and character described and defined by 
law to be “compounded wine’, which is not stamped, 
branded, marked or labeled in the manner prescribed by 
law, or which is falsely stamped, branded, marked or labeled 
or violates, any provisions of law with reference to ‘‘com- 
pounded wine,” shall be fined not less than one hundred 
dollars nor more than one thousand dollars or imprisoned 
in the county jail not less than thirty days nor more than 
six months, or both, and in addition thereto shall be liable 
to a penalty of one-half dollar for each gallon thereof sold, 


Selling ‘“‘com- 
ounded wine” 

improperly 

stamped. 


offered for sale or manufactured with intent to sell or offer _ 


for sale. (86°v. 98 sec. 5; 88 v. 232 sec. 4.) 


SECTION 12770. Whoever sells, offers for sale, manu- 
factures or causes to be manufactured with intent to sell, 
a wine stamped, labeled, branded or designated as “pure 
wine,” either by including the word “pure” with “wine” 
alone or in connection with other words, which is not 
“pure wine” as defined and described by law, or which is 
not stamped, marked, branded or labeled in the manner pre- 
scribed by law, or which is falsely stamped, marked or 
labeled or violates any provision of law relating to “pure 
wine,” shall be fined not less than one hundred dollars nor 
more than one thousand dollars or imprisoned in the county 
jail not less than thirty days nor more than six months, or 
both, and, in addition thereto shall be liable to a penalty of 
one-half dollar for each gallon thereof sold, offered for sale, 
or manufactured with intent to sell or offer for sale. (86 
v. 08 sec. 5.) 


SECTION 12771. “Whoever sells, offers for sale, manu- 
factures or causes to be manufactured with intent to sell, 
wine stamped, labeled, branded, or designated as “wine” 
but which is not wine as defined and described by law, or 
which is not stamped, marked or labeled in the manner pre- 
scribed by law, or which is falsely stamped, marked or 
labeled, or violates any provisions of law relating to “wine”. 
shall be fined not less than one hundred dollars nor more 
than one thousand dollars or imprisoned in the county jail 
not less than thirty days nor more than six months, or 
both, and, in addition thereto, shall be liable to a penalty 
of one-half dollar for each gallon thereof sold, offered for 
sale or manufactured with intent to sell or offer for sale. 


(86 v. 98 sec. 5; 88 v. 232 sec. 3.) 


SECTION 12772. Whoever adulterates wine made or 
juice expressed from grapes grown within this state by 
mixing therewith a drug, chemical, cider, whisky or other 
liquor, or sells, or offers to sell such adulterated wine or 
grape juice knowing it to be adulterated, shall be fined not 
less than fifty dollars nor more than three- hundred dollars. 
(R. S. sec. 7081.) 


Improper use 
of words 
“pure wine.” 


Improper use 
of word 
“wine.” 


Adulterated 
domestic 
wine. 


Using vessel 
with private 
stamp for 
wine. 


Manufacturing 
or selling 
poisoned 
liquors, 


Poisonously 
adulterated 
liquors. 


Costs and 
expenses. 


32 


One who sells impure and adulterated wine is subject to fine, 


although at the time of the sale he is agent of a principal who 


resides without this state: Meyer v. State, 54 O. S. 242. . 
The manager of a mercantile corporation may be prosecuted, 


~even though the adulterated article is sold or offered for sale by 
an agent of such corporation, and the offense is triable in ‘the 


county in which such article is sold or offered for sale: Meyer v. 
State, 54 O. S. 242. 


Guilty knowledge of the adulterated characterof the wine is — 
not an essential element of the offense of selling it: Altschul v ~ 
State, 8 O. C. C. 214, 4 O. C. D. 402. ~ 


Ignorance of the adulterated character of the article sold is 
not a defense: State v. Kelly, 54 O. S. 242. 


SECTION 12773. Whoever puts adulterated liquor into 
a barrel, cask or other vessel having the private~ stamp, 
brand, wrapper, label or trade mark usually affixed by a 
maker of wine from grapes grown within this state, for 
the purpose of deceiving another by the sale thereof, shall 


be fined not more than one hundred dollars or imprisoned — Ae 


not less than three months nor more than twelve months, 
or both;: “CR. S.25€e.' 70735) 


SECTION 12675. Whoever uses an active poison in the 
manufacture or preparation of intoxicating liquor or sells 
intoxicating liquor so manufactured or prepared, shall be 
imprisoned in the penitentiary not less than one year nor 
more than five ‘years. . (R..S.: Sec: 7083:) 


SECTION 12676. Whoever for the purpose of sale, 
adulterates spirituous, alcoholic or malt liquor used or in- 


tended for drink or medical or mechanical purposes, with 


cocculus indicus, vitrol, grains of paradise, opium, alum, 
capsicum, copperas, laurel water, log wood, Brazilwood, 
cochineal, sugar of lead, aloes, glucose, tannic acid, or any 
other substance which is poisonous or injurious to health, 
or with a substance not a necessary ingredient in the manu- 
facture thereof, or sells, offers or keeps for sale liquors so 
adulterated, shall be fined not less than twenty dollars nor 
more than one hundred dollars or imprisoned not less than 
twenty days nor more than sixty days or both. (R. S. 
SEG7082.) 


For similar statute, see G. C., section 13213. 


The provisions of this section relating to the sale of adul- 
terated liquors are not limited in their application to sales by drug- 
gists and pharmacists, nor to sales for medicinal or pharmaceutical 
use; and a saloon keeper who sells whisky below ‘the standard of 
alcoholic strength laid down in the United States Pharmacopceia, 
has violated this section: State v. Hutchison, 56 O. S. 82. 


An indictment charging the sale of adulterated wine must 
allege ae the wine was sold as a beverage: Vester v. State, 1 O. 
N, P, 240. 


SECTION 12677. In addition to the penalties provided — 


-in the next preceding section, a person convicted thereunder 


shall pay all necessary costs and ‘expenses incurred in in- ~ 
specting and analyzing liquors so adulterated, sold, kept or 
offered for sale. (R. S. Sec. 7082.) Zoe 
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SECTION 13211. Whoever puts adulterated liquor into 
a barrel, cask or other vessel, branded or marked “pure” 
by an inspector in this state or knowingly sells or offers 
such liquor for sale in packages so branded, shall be im- 
prisoned in the penitentiary not more than twelye months. 
Gi. ec.. 7074.) 


_ SEcTION 13212. Whoever, manufacturing and selling 
intoxicating liquor, fails to brand on each package thereof 
the name of the person or company manufacturing, recti- 

fying or preparing it, and the words “containing no 
poisonous drug or other added poison,” shall be fined not 
more than one thousand dollars and imprisoned not less 
than one month nor more than six months. (R. S. Sec. 
6040. ) 

Cited: Males v. Lowenstein, 10 O. S. 512. 

SECTION 13213. Whoever adulterates spirituous or 


alcoholic liquor, except for medicinal or mechanical pur- 
poses, by mixing a substance with it or sells or offers such 
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liquor for sale, knowing it to be so adulterated, shall be 


fined not less than one hundred dollars nor more than five 
hundred dollars, and imprisoned not less than ten days nor 
more than thirty days. (R. S. Sec. 6950.) 


In a prosecution for selling adulterated wines, an affidavit that 


does not allege that the liquor was sold for use as a beverage is- 


insufficient: Vester v. State, 1 O. N. P. 250, 2 O. D. CN. P.) 170. 
Guilty knowledge is not an essential element of the crime of 
selling adulterated wine under G, C. 12767; Altschul v. State, 8 O. 
C,-C.-214). 4:0.-C. DS A402. ; 
Whiskey is recognized as a drug in the United States Phar- 
macopoeia, and a sale of adulterated whiskey is an offense under 
G. C. seetion 12758, though it be sold as a beverage or commercial 


commodity and by one who is neither a druggist nor pharmacist: 
State v. Hutchinson, 55 O. S. 82. 


SECTION 13214. Whoever sells or offers to sell spirit- 
uous liquor, not inspected as provided by law, shall be fined 
not less than one hundred dollars nor more than five hun- 
dred dollars and imprisoned not less than ten days nor 
more than thirty days. (R. S. Sec. 4330.) 


Cited: State v. Hutchinson, 56 O. S. 82. 

Any information founded upon this section must allege gen- 
erally that the liquors sold were not inspected, and-it is not suffi- 
cient to aver that they were not inspected in the county where sold, 
and that the cask containing them did not have the inspector’s 
brand of any other county: Woodworth v. State, 4 O. S. 487. 

On the trial of an information under. this section the state is 
bound to give some evidence in support of the negative averment 
a the liquor sold was not inspected: Cheadle v. State, 4 O. S. 


Py usDy uD, Re Racks 


Selligg unin- 
spected liquors. 
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DAIRY PRODUCTS. ae 
Milk. Sg 
Definition of SECTION 12716. In all prosecutions under this chapter, mae, 
adulterated if milk is shown upon analysis to contain more than eighty- 
eight per cent. of watery fluid, or to contain less than 


twelve per cent. of solids or three per cent. of fats, it shall . 


be deemed to be adulterated. (97 v. 119 sec. 4.) i ee 


The police power of the state is properly exercised in the ~ =: 4 


prevention of deception in the sale of dairy products and in the — 
protection of the health of the people and it is within the scope of 
this power to regulate the manufacture and sale of articles of food, a 
even though the right to manufacture and sell such articles is a 
natural right guaranteed by the constitution: State, ex rel. v. 
Capital City Dairy Co., 62 O. S. 350 (affirmed by Capital City Dairy 
Co. v. Ohio, 183 U. S. 238, 14 O. F. D. 12). a 
Milk containing 10.61 per cent. of solids, and no more, is 
adulterated milk: State v. Smith, 69 O. S. 196. : 
It is sufficient to sustain a conviction in a prosecution for 
violation of the statutes regulating the sale of milk, if the state 
prove that the milk sold contained less than the required amount 
of fats or solids, without showing any adulteration of it, or addi- 
tion to it of water or other substance, or that the cows from which ~ 
the milk came were diseased or sick: Unkrich v. State, 16 O. C. 
COOENG'S:)- 287. = : 


Sule of SECTION 12717. Whoever sells, exchanges, or delivers, 
adulterated = or has in his custody or possession with intent to sell or 
exchange, or exposes or offers for sale or exchange, adul- 
terated milk, or milk to which water or any foreign sub- 
stance has been added, or milk from cows fed on wet 
distillery waste or starch waste, or from cows kept in a~ 
dairy or place which has been declared to be in an unclean ~ 
or unsanitary condition by certificate of any duly coristituted 
board of health or duly qualified health officer within the 
county in which said dairy is located, or from diseased or 
sick cows, shall be fined not less than fifty dollars nor 
more than two hundred dollars; and, for a second offense, 
shall be fined not less than one hundred dollars nor more 
than three hundred dollars, or imprisoned in the jail or 
workhouse not less than thirty days nor more than sixty 


days. (99 v. 239 sec. I.) 


CONSTITUTIONALITY. 


The act to prevent deception in the sale of dairy products to 
preserve the public health is constitutional: Holtgreive vy. Ohio, 5 
OLD, (IN P4166; ee 

The provisions of this section forbidding the sale of milk 
from cows fed on wet distilling waste are not unreasonable and 
the act is constitutional: Herzog v. State, 9 O. N. P. (N. S.) 349, 
20 0. D. (N. P.) 458. ae, 

The police power of the state is properly exercised in the 
prevention of deception in the sale of dairy products, and in the 
protection of the health of the people, and it is within the scope 
of this power to regulate the manufacture and sale of articles of © 
food, even though the right to manufacture and sell such articles — 
is a natural right guaranteed by the constitution: State, ex rel., v. — 
Capital City Dairy Co. 62 O. S. 350 (affirmed by Capital City ~~ 
Dairy Co. v. Ohio, 183 U. S| 238, 14 O. F. D. 12). a Nab 
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ELEMENTS OF THE OFFENSE. 
: The sale of milk containing 10.61 per cent, of solids, and no 
more, is punishable under this section, and the affidavit need not 
allege that milk is an article of human food: State v. Smith, 69 
<O}-S2 396 

Where a boy, who is left in temporary charge of a milk 
wagon without any authority to sell milk, without the knowledge 
of the owner, sells milk from cans which contained the supply 
intended for customers, which milk contains’ only 10.63 per cent.. of 
solids, the owner cannot be prosecuted under this section: Diersing 
=v. State, 9 O. C..C.(N. S.) 214. 


PROSECUTION. 

Unless an affidavit charges the particular sale to be a second 
or subsequent offense, imprisonment cannot be imposed as a part 
.of the punishment, and a justice of the peace with whom the 
affidavit is filed has jurisdiction to try the accused without the 
intervention of a jury. Inwood v. State, 42 O. S. 186, approved 
-and followed: State v. Smith, 69 O. S. 196. 

An affidavit charging the defendant with keeping for sale an 
article made “by compounding with and. adding to milk, cream or 
butter, animal fats or animal or vegetable oils” is insufficient 
since it alleges different offenses: Ryan v. State, 5 O. C. C. 486, 
30..G, D. 238. 

A threatened prosecution of milk dealers to whom distillery 
waste is sold will not be enjoined: Distilling Co. v. Brown, 8 O. 
N. P. (N. S.) 105, 19 O. D. (N. P.) 661. 

For the civil liability of the master for foreign substances 
Bert in the milk by a servant, see Stranaham Co. v. Colt, 55 O. 


SECTION 12718. For a subsequent offense, a person 
violating the next preceding section shall be fined fifty dol- 
lars and imprisoned in the jail or workhouse not less than 
sixty days nor more than ninety days. (99 v. 239 sec. I.) 

See note under G. C., section 12717. 

Unless such affidavit charges the particular sale to be a second 
‘or subsequent offense, imprisonment cannot be imposed as a part 
of the punishment, and a justice of the peace with whom the 
ajdavit is filed, has jurisdiction to try the accused without the 
intervention of a jury. Inwood v. State, 42 O. S. 156, approved and 
followed. Mandamus will lie to compel the exercise of such juris- 
diction: State, ex rel., v. Smith. 


SECTION 12719. Whoever sells, exchanges, delivers or 
has in his custody or possession with intent to sell, or ex- 
change, or exposes or offers for sale as pure milk, any 
milk from which the cream or part thereof has been re- 
moved, shall be fined not less than fifty dollars nor more 
than two hundred dollars. For a second offense he shall be 
fined not less than one hundred dollars nor more than three 
hundred dollars or imprisoned in the jail or workhouse not 
less than thirty days nor more than sixty days, and, for a 
" subsequent offense, shall be fined fifty dollars and im- 
prisoned in the jail or workhouse not less than sixty days 
tnor more than ninety days. (86 v. 229 sec. 2.) 

For constitutionality see note under G. C., section 12717. 

On the trial of an indictment for knowingly delivering 
skimmed milk with intent to defraud, evidence of similar: deliveries 
about ‘the same time is admissible to show guilty knowledge: Bain- 
bridge v. State, 30 O. S. 264. ; 


_. It is no offense to a prosecution for selling skimmed milk 
with intent to defraud, that the purchaser, and manufacturer of 


Penalty for 
subsequent 
offense. 


Misrepresenta- 
tion as to 
pure milk, 


30? ee 
cheese had failed-to post a copy of the statute in the receiving 
room of his factory, as required by law: Bainbridge v. State, 30 
O. S. 264. \ é eae 
For questions relating to former jeopardy, see Bainbridge v. 
State, 30 O. S. 264. ty "an ak 
A sale is not complete under the pure food laws until pay- 
ment is made, and where a restaurant keeper refused payment 
from an inspector he could not be prosecuted for a sale: Heider 
v. State, 4 O. D. (N. P.) 227. 
Under a former statute, R. S., section 7458-13, a complaint 
which charged a principal with an improper sale of milk was. in- 
sufficient where the sale was made by an agent: Heider v. State, 
4.0: D. -((N.-P:) 287. 


Skimmed SECTION 12720. Whoever sells, exchanges, delivers or 
ieee. has in his custody or possession with intent to sell, ex- 
change or deliver, milk from which. the cream or part 
thereof has been removed, unless in a conspicuous place 
above the center and upon the outside of each vessel, can 
or package, from which or in which such milk is sold, the 
words “skimmed milk” are distinctly marked in uncon- 
denséd gothic letters not less than one inch in length, shall _ 
be fined not less than fifty dollars nor more than two hun- - 
dred dollars. “(86 v.'229 sec. 3.) 

The act to prevent deception in the sale of dairy products tow, ~~ 
preserve the public health is constitutional: Holtgreive v. Ohio, 5 — 
Oe, D.2 (NUR C16. 

Under a prior statute punishing this same offense, R. S., sec- 
tion 4200-11, the word “dealer” was held to include one selling 


milk obtained from his own cows as well as one who bought and 
sold milk: Guilder v. State, 4 O. C. C. (N.S). 78, 16 O. C. D. 221. 


Subsequent SECTION 12721. For a second offense, a person 
bifenses violating the next preceding section shall be fined not less 
than one hundred dollars nor more than three hundred dol- 

lars or imprisoned in the jail or workhouse not less than — 
thirty days nor more than sixty days; and, for a subsequent 
offense, shall be fined fifty dollars and so imprisoned not 
less than sixty days nor more than ninety days.- (86 v. 229 

sec. 3.) ee 

The act to prevent deception in the sale of dairy products to 


preserve the public health is constitutional: Holtgreive v. Ohio, 5 
ODA. NE PA A166: 


Condensed SECTION 12725. Whoever manufacturers, sells, ex- 

milk. 
changes, exposes or offers for sale or exchange, condensed 
milk unless it has been made from pure, clean, fresh, 
healthy, unadulterated and wholesome milk, from which | 
the cream has not been removed and in which the pro- 
portion of milk solids shall be the equivalent of twelve 
per cent. of milk solids in crude milk, twenty-five per cent. 
of such solids being fat, and unless the package, can or 
vessel containing it is distinctly labeled, stamped or marked 
with its true name, brand, and by whom and under what~ 
name made, shall be fined not less than fifty dollars nor 
more than two hundred dollars, and, for each subsequent 
offense, shall be fined not less than one hundred dollars nor — 
more than five hundred dollars and imprisoned not less 
than ae days nor more than ninety days. (83 v. 180 sec. 
13, 15. | . 


a 


° 
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The police power of the state is properly exercised in the 
prevention of deception in the sale of dairy products, and in the 
protection of the health of ‘the people, and it is within the scope 
of this power to regulate the manufacture and sale of articles of 
food, even though the right to manufacture and sell such articles 
is a natural right guaranteed by the constitution: State v. Dairy 
Co., 62 O. S. 350 (affirmed by Dairy Co. v. Ohio, 183 U. S. 238, 


B40. B. D12): 


“SECTION 12726. Whoever, with intent to defraud, 
sells, delivers, or causes to be delivered, to a cheese or but- 
ter factory milk which is adulterated or diluted within the 
meaning of the law, or from which any cream has been 
taken, or from which the part known as “stripping” has 
been withheld, or keeps or renders a false account of the 
quantity or weight of milk furnished at or to a factory 
or sold to a manufacturer, shall be fined not less than fifty 
dollars nor more than two hundred dollars, and for each 
subsequent offense, shall be fined not less than one hun- 
dred dollars nor moré than five hundred dollars and im- 
prisoned not less than ten days nor more than ninety days. 
(83 v. 180 secs. 9, 15.) 

A sale is not-complete under the pure food laws until payment 
is made, and where a restaurant keeper refused payment from an 
inspector he could ae be prosecuted for a sale: Heider v. State, 


40. D. (N. P 
Where it is necessary to allege an intent to defraud G. C.,, 


section 13590, dispenses with the necessity of alleging an intent to 


defraud any particular pérson: Bainbridge v. State, 30. O. S. 264. 

On the trial of an indictment for knowingly delivering 
skimmed milk with intent to defraud, evidence of similar deliveries 
about the same time is admissible to show guilty knowledge: Bain- 
bridge v. State, 30 O. S. 264. 

It is no defense to a prosecution for selling skimmed milk 
with intent to defraud, that the. purchaser, and manufacturer of 
cheese had failed to post a copy of the statute in the receiving 
room of his factory as required by law: Bainbridge v. State, 30 
O. S» 264. For questions relating to former jeopardy see Bain- 
bridge v. State, 30 O..S. 264. 


SECTION 12727. Whoever sells, exchanges, or offers 
for sale or exchange, unclean, impure, unhealthy or un- 
wholesome milk shall be fined not less than fifty dollars nor 
more than two hundred dollars, and for each subsequent 
effense shall be fined not less than one hundred dollars nor 
more than five hundred dollars and imprisoned not léss 
than days nor more than ninety days. (83 v. 180 secs. 
10, 15. / 


SECTION 12728. Whoever sells, exchanges, exposes, 
offers for sale or exchange, has in his possession or dis- 
poses of milk which is falsely branded, labeled, marked or 
represented as to grade, quantity or place where produced 


_ or procured, shall be fined not less than fifty dollars nor 


more than two hundred dollars, and for each subsequent 
offense shall be fined not less than one hundred dollars nor 
more than five hundred dollars and imprisoned not less 
than ten days nor more than ninety days. (83 v. 180 secs. 


re rs..) 
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adulterated 
milk to 
cheese and 
butter 
factories. 


Impure or 
unhealthy 
milk. 


Milk falsely 
branded or 
labeled. 


Keeping un- 
healthy cow. 


Standard milk 
measure or 
pipette. 


Selling or 
offering in- 
correctly 
marked meas- 
ures. 


Manipulating 
the Babcock 
test. 


Cleansing milk 
and cream 
bottle. 


38 


SECTION 12729. Whoever keeps a cow for the pro- — 
duction of milk in a cramped or unhealthy condition, or 
feeds it on unhealthy food, or on food which produces im- 
pure, unhealthy or unwholesome milk, shall be fined not — 
less than fifty dollars nor more than two hundred dollars, _ 
and for each subsequent offense, shall be fined not less than ~ 
one hundred dollars nor more than five hundred dollars 
and imprisoned not less than ten days nor more than ninety ~_ 
days. (83 v. 180:secs. 12, I5.) re ee ee 

A threatened prosecution of milk dealers to whom distillery 


waste is sold will not be enjoined: Distilling Co. v. Brown, 8 O.~ — 
N. P. (N. S.) 105, 19 O. D. (N. P.) 661. re 


Milk Testing. 


SECTION 12722. Whoever uses a standard measure of 
milk or cream other than that which is defined in this sec- 
tion, where milk or cream is purchased by or furnished to 
creameries or cheese factories and where the value of such ~~ 
milk and cream is determined by the per cent. of butter fat 
contained therein by the Babcock test, shall be fined not 
less than twenty-five dollars nor more than one hundred 
dollars. In the use of the Babcock test the standard milk 
measures or pipettes shall have a capacity of 17.6 cubic ~~ 
centimeters and the standard test tubes or bottles for milk 
shall have a capacity of two cubic centimeters for each ten 
per cent. marked on the necks thereof. The standard unit ~~ 
of cream for testing shall be eighteen grams. (97 v. 285, — 
286, secs. I, 4.) : te 


SECTION 12723. Whoever offers for sale or sells a — 
milk pipette or measure, test tube ‘or bottle which is not ~ 
correctly marked or graduated as provided in the next pre- 
ceding section, shall be fined not less than twenty-five dol- 
lars eG more than one hundred dollars. (97 v. 286, secs. 
2, 4. ree 


SECTION 12724. Whoever, at a cheese factory, ~~ 
creamery, condensed milk factory or other place where milk 
is tested for quality or value, manipulates, underreads or — 
overreads the Babcock test or any other contrivance used — 
for determining the quality or value of milk or cream, or 
makes a false determination by the Babcock test or other- 
wise, shall be fined not less than twenty-five dollars nor — 
more than one hundred dollars. (97 v. 286 secs. 3, 4.) 


Milk Bottles. 


SECTION 12730. Whoever fills or refills with milk, 
cream or other milk product a glass jar or bottle, with in- 
tent to sell such milk, cream or other milk product, unless 
such glass jar or bottle is first thoroughly cleansed or 
sterilized, shall be fined not more than one hundred dollars. — 
(99 v. 454 sec. 2; 100 v. I7 sec. 3.) : 
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ES ; . Registration of 
Bee - SECTION 13169. Any person, firm or corporation en-  eeistzaier 


_ gaged in the manufacturing, bottling, or selling of soda bottles, kegs, 
waters, mineral or aerated waters, ginger ale, porter, ale, tainers with 
beer, cider, small beer, milk, cream, lager beer, weiss beer, rognpiat hee, 
-- white beer, or other beverages, or medicines, medical with county 
preparations, perfumery, oils, compounds, or mixtures, and ole 
using in the manufacture, sale and delivery of the same any 
- bottles, siphons, siphon tops, tins, fountain tanks, kegs or 
- other containers, may mark and designate such bottles, 
siphon, siphon tops, tins, kegs, and other containers with 
his or its name or other mark or device branded, stamped, 
engraved, etched, blown or otherwise produced upon the 
~ same, and file in the office of the secretary of state and also 
in the office of the clerk of courts of the county in which his 
or its principal place of business is situated a description 
of such name, mark or device and cause such description to 
be printed once in each week for three weeks successively 
‘in a newspaper published in such county. Provided, that 
__if the principal -place of business of any. such person, firm 
or corporation is in another state, the filing of such descrip- 
tion shall be made in the office of the secretary of state 
~ and also in the office of the clerk of courts in any county 
of this state, and printed for three weeks successively in a 
newspaper published in such county. When any such per- 
son, firm or corporation shall have complied with the pro- 
visions of this section, he or it shall thereupon be deemed 
the proprietor of such name, mark or device and of such 
bottle, siphon, siphon top, tin, fountain tank, keg or other 
container upon which may be branded, stamped, etched, 
engraved, blown or otherwise produced upon the same, upon 
the filing with the secretary of state and county clerk, as 
hereinabove referred. to,, such name, mark or device there 
shall be paid to the secretary of state and to the county 
clerk respectively one dollar for each such name, mark or Filing fee. 
device so filed. (105-106 v.-108.) 


This section is valid and constitutional. It does\not require 
that milk be sold only in glass jars or bottles having the name of 
the vendor blown therein: nor does it prohibit the use of such 
bottles other than for vending milk. The object of the legislature 
is to prevent the public from being misled as to the identity of 
the vendor: State v. Doyle, 17 O. C. C. (N. S.) 289. 

This section relating to the filling and refilling of milk bottles 
and glass jars, is not repugnant to any constitutional provision and 
is a valid enactment: Jury v. State, 20 O. C..C. (N. S.) 189. 


_ SECTION 13169-1. When any person, firm or corpora- Assignment of 
tion, having complied with the provisions of section 13169 pame, et 
of this act, assigns by sale or otherwise his or its business another; filing 
including such name, mark or device to another person, firm #7! popliah: 
or corporation, the assignee shall have all the rights and 
immunities and obligations conferred by this act upon the 
original manufacturer, bottler or seller, relative to said 
bottles, siphons, siphon tops, tins, fountain tanks, kegs or 
_ other containers so assigned, provided such assignee shall, 
Z upon such assignment, file in the office of the secretary of 


state and also in the office of the clerk of courts of the 
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county in which his or its principal place of business is 
situated a certificate of said assignment, and cause such cer- 
tificate to be printed once in each week for three weeks 
successively in a newspaper published in such county. If 
the principal place of business of such assignee is in another 
state the filing of such certificate of assignment shall be — 
made in the office of the secretary of state and also in the 
office of the clerk of courts in any county of this state, and 
printed once in each week of three weeks successively in a ~ 
newspaper published in such county. (105-106 v. 109.) 


Refilling SECTION 13169-2. It is hereby declared unlawful for — 
registered = any person, firm or corporation to fill or refill with soda_ 
ontainer with— 


out consent of water, mineral or aerated waters, ginger ale, porter, ale, 

lawful. -—-—sdeer, cider, small beer, milk, cream, lager beer, weiss beer, 
‘white beer or other beverages, or with medicines, medical 
preparations, perfumery, oils, compounds, or mixtures, with 
intent to sell such contents, any bottle, siphon, siphon top, 
tin, fountain tank, keg, or other container so marked or 
designated as aforesaid by any name, mark or device of 
which a description shall have been filed and published, as 
provided in sections 13169 and 13169-1 of this act; or to ~ 
deface, erase, obliterate, cover up, or otherwise remove.or — 
conceal any such name, mark or device thereon, or to sell, 
buy, give, take, or otherwise dispose of or traffic in such 
bottles, siphon, siphon top, tin, fountain tank, keg, or other 
container without the consent of, or unless the same shall 
have been purchased from the person, firm or corporation 
whose name, mark or devise shall be in or upon the bottle, 
siphon, siphon tops, tin, fountain tank, keg or other con- 
tainer so filled, refilled, trafficked in, used, or handled, as 

To whom sec. @foresaid. The provisions of this section shall not apply to 

tion does not any person, firm or corporation, as to filling or refilling with  ~ 

apply. his or its product any bottle, siphon, tin, fountain tank, 
keg, or other container, owner by and having the name, ; 
mark or designation of such person, firm or corporation ~~ 
pursuant to the provisions of this act, when such person, 
firm or corporation shall have complied with the rules and 
regulations of the dairy and food division of the agricul- 
tural commission of Ohio, relative to the cleansing of such 
bottles, siphons, siphon tops, tins, fountain tanks, kegs, or 
other containers. (105-106 v. 109.) 


Pade SECTION 13169-3. Whoever violates any of the pro- 
Eden: visions of this section shall be punished for the first offense 


by a fine of fifty cents for each and, every such bottle, 
siphon, siphon top, tin, fountain tank, keg, or other con- 
tainer by him so filled, refilled, sold, bought, used, disposed 
of, bought or trafficked in; and for each subsequent offense 
by a fine of not more than five dollars for every such bottle, 
siphon, siphon top, tin, fountain tank, keg, or other con- 
tainer by him so filled, refilled, used, bought, sold, disposed 
of, bought or trafficked in, or by imprisonment not to ex- 7 
ceed ninety days, or by both such fine and imprisonment in 
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the discretion of the magistrate or court before whom such 
offense should be tried. (105-106 v. I10.) 


Oleomargarine. 


SECTION 12731. Whoever sells, deals in, keeps for 
sale, exposes or offers for sale or exchange, a substance 
other than butter or cheese made wholly from pure milk or 
cream, salt and harmless coloring matter, which appears 
to be, resembles or is made in imitation of, or as a substi- 
tute for, butter or cheese, without keeping a card, not less 
than ten by fourteen inches in size in a conspicuous place 
where it may be easily seen and read in the store, room, 
stand, booth, wagon or place where such substance is, on 
which is printed upon a white ground in black Roman let- 
ters, not less in size than twelve line pica, the words, “oleo- 
margarine sold here,” or “imitation cheese sold here,’’ and 
no other words, or sells oleomargarine, suine, imitation 
cheese or other dairy product at retail or in any quantity 
less than the original package, tub or firkin, unless he shall 
first inform the purchaser that the substance is not butter 
or cheese, but an imitation thereof, shall be fined not less 
than fifty dollars nor more than two hundred dollars, and 
for each subsequent offense shall be fined not less than one 
hundred dollars nor more than five hundred dollars and im- 
prisoned not less than ten days nor more than ninety days. 
(83 v. 180 sec. 15; 85 v. 74 sec. 6.) 

The pure food, laws, of which this section is a part, are a 
reasonable exercise of the police power and constitutional: State 
v. Capital City Dairy Co., 62 O. S. 350 (affirmed by Dairy Co, v. 
Ohio, _183.U. S: 238, 14 O. F. D. 12). 

The fact that the article sold was manufactured under letters 
patent issued by the United States, constitutes no defense to an 
information or indictment for violating the provisions of a former 
statute similar to this section; the legislature has power to regu- 
late, or forbid the sale of patented articles to the same extent as 
articles not patented, if no discrimination is made: Palmer v. 
State, 39 O. S. 236. 

Where in violation of this* section, oleomargarine is sold for 
butter, by a clerk in the store of the defendant in the ordinary 
- course of business, it is no defense that he had instructed such 
clerk not to sell oleomargarine, except under its true name, marked 
and labeled as required. Williams v. State, 4 O. C. C. (N. S.) 193, 
15 O. C. D. 673 (affirmed without report, 69 O. S. 570). 

_ Where an affidavit charges the defendant with unlawfully 
selling oleomargarine and the evidence shows that the sale was 
made by a clerk authorized to sell, this is not a variance: Williams 
v. State, 4 O. C..C. (N. S.) 198, 15 O. C. D. 673 (affirmed without 
report, 69 O. S. 570). 


SECTION 12732. Whoever, being a proprietor, keeper, 
manager, or person in charge’of a hotel, boarding house, 
restaurant, eating house, lunch counter, lunch room, boat, 
\railroad car or other place, therein sells, uses, disposes of, 
furnishes, serves, or uses in cooking, a substance which 
appears to be, resembles, or is made in, or as an imitation 
of, or a substitute for butter or cheese which is not wholly 
made from pure milk or cream, salt and harmless coloring 
matter, without keeping a card in a conspicuous place 
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es in 
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therein, which shall be white and not less than ten by iene: 
teen inches in size, upon which shall be printed in plain, 
black Roman letters, not less than twelve line. _Pica, the © 
words “oleomargarine sold and used here,” or “imitation — 
cheese sold and used here,” and no other words, or sells, ~ 
furnishes or disposes of such substance as and for butter — 
or cheese made from pure milk or cream, salt and harmless — 
coloring matter, when butter and cheese is asked for, shall _ 3 
be fined not less than fifty dollars nor more than two hun- 
dred dollars, and for each subsequent offense shall be fined — 
not less than one hundred dollars nor more than five hun-- 
dred dollars, and imprisoned not less than ten days nor — 
more than ninety days. (83 v. 180 sec. 15; 85 v. 75 sec. 7.) 
This section does not apply to violations committed on prem-  ~ 
ises owned by the United States Government: Tis: Circuit Court, 
Edit., 37 Bull. 294. —: 
"The governor of the Soldiers’ Home at Dayton, ‘Ohio, is fot ms: 
subject to the statute prescribing the manner in which oleomarga- 
rine shall be used in eating houses, since his act in this matter is 
the act of the United States government: In re Thomas, 82 Reg i 
304, 10 O. F. D. 287. 2: 
In a prosecution under this section, it is not necessary to aver. 


that the article was’ sold to be used as an article of food: Peters —~ 


v. State, 11 O. D. (N. P.) 555. ik 


SECTION 12733. Whoever manufactures éleomatos 


garine which contains methyl orange, butter-yellow, an- 


natto, aniline dyes or other coloring matter, shall be fined 
not less than one hundred dollars nor more than five hun- a 
dred dollars, and, for each subsequent offense, in addition — 
to the above fine, may be imprisoned not more than nines 

days. (QI v. 274, secs. I, 5.) = 
CITED. . “2 


Williams v. State, 4 O. C. a AR S.) 198, 15 O. C. D. 673 a 
(affirmed without report, 69 O. S. 570). x 


CONSTITUTIONALITY. : ; ~ ae 


The pure food laws, of which thic: section is a part are a 
reasonable exercise of the police power and constitutional: State — 
v. Dairy Co., 62 O. S. 350 (affirmed by Dairy Co. v. Ohio, 183 U. S. 
238, 14 O. F. D. 12 ). 

The pure food laws are valid in so far as they apply to sales ~ ; 
made within the state of food products manufactured there; but 
they cannot be enforced in the regulation of interstate commerce, — 
against the sale of oleomargarine colored to look like butter, in the _ 
original packages in which it was imported from ote states : in 
re Worthen, 6 O. F. D. 683, 58 Fed. 467. 


WHO. LIABLE. 


A person who sells or delivers oleomargarine containing col- | - 
oring matter to any person interested, or demanding the same for _ 
analysis, as requited by G. C. section 5776, is liable, neverthless, — 
for prosecution ufider this section: State v. Rippeth, 71 Ox S85: 

An injunction will not lie at the suit of an inspector employed — 
by the dairy and food commissioner, to compel a manufacturer 
and seller of oleomargarine to furnish samples for analysis. The 
remedy for refusal is by prosecution under this section: “State v v. 
Dairy. Co., 62 O. S. 128. 


PROSECUTION. 


The introduction of coloring matter into bleoingees ae is the 
adulteration of an article of food punished by law, and a 308 
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-of the peace has jurisdiction of such an offense by G. C. Sec. 


13423: State v. Ruedy, 57 O. S. 224. : 
An affidavit charging the accused with selling “oleomargarine 
which contained coloring matter, to-wit, butter yellow” sufficiently 


~ charges a violation of this section: State v. Arata, 69 O. S. 211. 


In the trial of one charged with selling oleomargarine con- 
taining coloring matter, the testimony of a chemist experienced in 
the analysis of food products, that the article sold resembles, is a 
substitute for, ee aC imitation of butter, is admissible: State v. 


Ehinger, 67 O. 


SECTION 12734. Whoever, not being a manufacturer 
thereof, offers or exposes for sale, sells or delivers, or has 
in his possession with intent to sell or deliver oleomargarine 
which contains methyl-orange, butter-yellow, annatto, ani- 


line dyes or other coloring matter, shall be fined not less 


than fifty dollars nor.more than one hundred dollars. (91 


Stet 274,275 Sees. 1, 52) 


See note under G. C. Sec. 12733. 

Cited: State, ex rel., v. Atkins, 18 O. C. C. 19, 9 O. C. D. 818; 
State v. Groenland, 1 O. S. U. 725. 

In a prosecution under this section, it is not necessary to aver 


- that the article was sold to be used as an article of food: Peters v. 


State, 11 O. D. (N. P.) 555 (affirmed 67 O. S. 494). 
For form of an affidavit under this section, see Peters v. State, 
11 O. D. (N. P.) 555 (affirmed 67 O.-S. 494). 


SECTION 12735. The word “‘oleomargarine” as used in 
the next two preceding sections means any substance, not 
pure butter of not less than eighty per cent. of butter fats, 
which is made as a substitute for, in imitation, or to be 
used as butter. (QI v. 275 sec. 4.) 

- See also, not under G. C. Sec. 12733. 

Cited: State v. Groenland, 1 O. S. U. 725. 

“Oleomargarine” does not include butter made from pure 
milk or cream without any adulteration, though it is deficient in 


butter fats. The law does not purport to regulate the sale or grade 
of butter: Statev. Ransick, 62 O. S. 283. 


Butter and Cheese. 


SECTION 12736. Whoever furnishes, or causes to be 
furnished, in a hotel, restaurant or lunch-counter, ‘“‘filled 
cheese,” or “skimmed cheese,” or a substance made in imi- 
tation or semblance of cheese, or as a substitute therefor, 
not made entirely from milk or cream, with salt, rennet 
and harmless coloring matter, to a guest or patron thereof, 
instead of cheese, and fails to notify him that the substance 
so furnished is not cheese, shall be fined not less than ten 
dollars nor more than fifty dollars for each offense. (92 v. 
53 sec. 7.) 


Cited: State, ex rel., v. Akins, 18 O. C. C. 19, O. C. D. 818; 
State v. Groenland, 1 O. S. U. 725. 

The governor of the Soldiers’ Home at Dayton, Ohio, is not 
subject to the statute prescribing the manner in which oleomarga- 
rine shall be used in eating houses, since his act in this matter is 
the act of the United States government: In re Thoma, 82 Fed. 
304, 10 O. F. D, 237 (affirmed 12 O. F. D. 82). 

This section does not apply to violations committed on prem- 
ises owned by the United States government: U. S. Circuit Court 
Edit., 37 Bull. 294. 
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In prosecutions under this section the jurisdiction of a mayor ~ 
or police judge conferred by G. C. Sec. 13423, is limited to viola- 
tions occurring within the limits of the city or ieee of such 
mayor or police judge: Peters v. State, 11 O. D. (N. P.) 535. 

For form of an affidavit under this section, see Peters v. State. 
11 O. D. (N. P.) 555 (affirmed 67 O. S. 494). 

In a prosecution under this section it is not necessary to aver 
that the aaa was sold to be used as an Bie of food: Peters v. 
State, 11 O. D. (N. P.) 555 (affirmed 67 O. S. 494). 


Selling “or of SECTION 12737. Whoever sells or offers for sale, to 

fering imita— a person asking, sending or inquiring for cheese, an article, 

tion or substi- ERS ° 

tute when substance or compound made in imitation or semblance of 

cheese called or as a substitute for cheese, not made entirely from milk 
or cream, with salt, rennet and harmless coloring matter, 
and ‘containing not less than ten per cent. pure butter fats, — 
shall be fined not less than fifty dollars nor more than one 
hundred dollars or imprisoned in the county jail not less 
than ten days nor more than thirty days, and, for each 
subsequent offense, shall be fined not less than one hundred ~ 
dollars nor more than two hundred dollars or imprisoned 
in the county’ jail not less than twenty days nor more than 
sixty. days or both. (97 v. 253 sec. 3.) 


‘The pure food laws are valid in so far as they apply to gales 
made within the state of food products manufactured there; but 
they cannot be enforced in the regulation of interstate commerce, 
against the sale of oleomargarine colored to look like butter, in the 
original package ‘in ‘which it was imported from other states: In. 
re Worthen, 6 O. F. D. 683, 58 Fed. 467. 


Failure to SECTION 12738. Whoever peddles, sells, solicits orders 
placard sides for the future delivery of or delivers from a cart, wagon, 
. or other vehicle, upon the public streets or ways, “filled 
cheese,” “‘skimmed cheese” or.a substance made in imita- 
tion or semblance of cheese or asa substitute for cheese, 
not made entirely from milk or cream, with salt, rennet and 
harmless coloring matter, not having on both sides of such 
cart, wagon or other vehicle a placard in uncondensed 
gothic letters not less than three inches in length containing 
the words “‘filled cheese” or “skimmed cheese” and no other 
words, shall be fined not less than fifty dollars nor more 
than one hundred dollars or imprisoned in the county jail 
not less than ten days nor more than thirty days, and for 
each subsequent offense, shall be fined not less than one 
hundred: dollars nor more than two hundred dollars or im- 
prisoned in the county jail not less than twenty days nor 
more than sixty days, or both. (92 v. 52 sec. 6.) 
For similar cases see Sec. 12731.° 
Posting of SECTION 12739. Whoever sells “filled cheese,” 
Apa ae “skimmed cheese” or a substance made in imitation or 
usiness. semblance of cheese, or a substitute for cheese, not made 
entirely from milk or cream, with salt, rennet and harmless ~~ 
coloring matter, from a dwelling, store, office or public mart, 
without having conspicuously posted thereon a placard or 
sign in letters not less than four inches in length “filled 
cheese sold here” or “skimmed cheese sold here,” and no 
other words, shall be fined one hundred dollars and one 
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hundred dollars for each day’s failure thereafter to con- 
form to such provision of law. (92 v. 52 sec. 5.) 


SECTION 12740. Whoever manufactures out of any 
oleaginous substance, or a compound thereof, other than 
that produced from unadulterated milk or cream, salt and 
harmless coloring matter, an article designed to be sold as 
butter or cheese made from pure milk or cream, salt or 
harmless coloring matter, shall be fined not less than fifty 
dollars nor more than two hundred dollars, and, for each 
subsequent offense, shall be fined not less than one hundred 
dollars nor more than five hundred dollars and imprisoned 
not less than ten days nor more than ninety days. This 
section shall not prevent the use of pure skimmed milk in 
the manufacture of cheese. (83 v. 178, 180 secs. 2, 15.) 

See notes under G. C. Sec 12783. 


SECTION 12741.. Whoever sells, exposes or offers for 
sale or exchange, a substance purporting, appearing or rep- 
resented to be butter or cheese, or having the semblance 
thereof, which is not made wholly from pure milk or cream 
salt and harmless coloring matter, unless it is done under 
its true name and each vessel, package, roll or parcel of 
such substance has distinctly and durably painted, stamped, 
stenciled or marked thereon its true name and the name of 
each article or ingredient used or entering (into) the com- 
position thereof in ordinary bold faced letters, not less 
than five line pica in size, or sells or disposes of such sub- 
stance without delivering with each amount sold or dis- 
posed of a label so marked, shall be fined not less than 
fifty dollars nor more than two hundred dollars, and, for 
each subsequent offense, shall be fined not less than one 
hundred dollars nor more than five hundred dollars and 
imprisoned not Jess than ten days nor more than ninety 
days. (84 v. 182 sec. 1; 83 v: 180 sec. 15.) 

Cited: Williams v. State, 4 O. C. C. (N. S.) 193, 15 O. C.D. 
673 (affirmed without report, 69 O. S. 570). 
= For constitutionality,’ see note under G. C. Sec. 12733. This 
section is constitutional: Holtgrieve v. State 7 O. N. P. 


An affidavit charging the defendant. with keeping for sale an 
article made by compounding and adding with cream or butter, 


animal fats, animal or vegetable oils is insufficient since it alleges 


distinct offenses: Ryan v. State, 5 O.:C. C, 486, 3 O. C. D. 238 

The fact that the articles sold was manufactured under let- 
ters patent issued by the United States, constitutes no. defense to 
an information or indictment for violating the provisions of a 
former statute similar to this section; the legislature has power to 
regulate or forbid the sale of patented articles to the same extent 
as articles not patented, if no discrimination is made: Palmer v. 
State, 39 O. S. 236 


SECTION 12742. Whoever sells or offers for sale, an 
article, substance or compound made in imitation or sem- 
blance of cheese, or as a substitute for cheese, not made 
entirely from milk or cream, with salt, rennet and harm- 
less coloring matter, not marked and distinguished by all 
the marks, words and stamps required by law, and not 
having in addition thereto upon the exposed contents of 
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every opened tub, box or parcel thereof, a conspicuous 
placard with the words, “filled cheese” or “skimmed 
cheese,” as the case may be, printed thereon in plain, uncon- 
densed letters not less than one inch long, shall be fined not _ 
less than fifty dollars nor more than one hundred dollars or 
imprisoned in the county jail not less than ten days nor more 
than thirty days, and, for each subsequent offense, shall be 
fined not less than one hundred dollars nor more than two ~ 
hundred dollars or imprisoned in the county jail not less S 
than twenty days nor more than sixty days, or both. (92 Ve 
Vi 52; sec: 4.) ; ae 


Branding “full SECTION 12743. Whoever puts a brand indicating “full 
milk cheese” milk cheese” upon cheese made of milk from which any 

_ state full of the cream has been taken or uses such brand without 
cheese”; having obtained from the secretary of agriculture in con- 


“gersies formity to law, a stencil brand containing the words, “Ohio 
state full cream cheese,” or uses such brand upon other 
than full cream cheese or a package containing such cheese, 
shall be fined not less than fifty dollars nor more than one 
hundred dollars or imprisoned in the county jail not less 
than ten days nor more than thirty days, and for each sub-— 
sequent offense, shall be fined not less than one hundred ~ 
dollars nor more than two hundred dollars or imprisoned in 
the county jail not less than twenty days nor more than 
sixty days or both. (107 v. 494.) 


Skimmed SECTION. 12744. The next preceding section shall not 

paige prohibit the manufacture and sale of full skimmed cheese 
from pure, wholesome and unadulterated “milk that is 
skimmed. (92 v. 43 sec. 8.) . 


Sdle of “filled SECTION 12745. Whoever sells, exposes for sale or 
cheese.” has in his possession with intent to sell, an article, substance 
or compound made in imitation or semblance of cheese, or 
as a substitute therefor, not made exclusively of milk or 
cream, with salt, rennet and harmless coloring matter, or 
containing fats, oils or grease not produced from milk or 
cream, without having the words “filled cheese” stamped, 
labeled or marked in printed letters of plain, uncondensed 
gothic type, not less than one inch in length so that the 
words can not easily be defaced, upon the side of each 
cheese, cheese-cloth or band around it, and’ upon the top and 
side of each tub, firkin, box or package containing it, shall 
be fined not less than fifty dollars nor more than one hun- 
dred dollars or imprisoned in the county jail not less than 
ten days nor more than thirty days, and for each subsequent 
offense, shall be fined not less than one hundred dollars nor 
more than two hundred dollars or imprisoned in the county © 
jail not less than twenty days nor more than sixty days, or 
both. (97 v. 253, sec. 1.) : 


{ 


Label of SECTION 12746. Whoever sells, exposes for sale or 
eerie has in his possession with intent to sell, cheese made ex- 
clusively of milk or cream with salt, rennet, and with or 
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without harmless coloring matter and containing less than 
twenty-one per cent. of pure butter fat, without having the 
words “skimmed cheese” stamped, labeled or marked in 
printed letters of plain, uncondensed gothic type not less 
than one inch in length so that the words can not easily 
be defaced, upon the side of each cheese, cheese cloth or 
band around it, and upon the top and side of each tub, firkin, 
box or package containing it, shall be fined not less than 
fifty dollars nor more than one hundred dollars or im- 
prisoned in the county jail not less than ten days nor more 
than thirty days, and, for each subsequent offense, shall be 
fined not less than one hundred dollars nor more than two 
hundred dollars or imprisoned in the county jail not less 
than twenty days nor more than sixty days, or both. (97 v. 
253 sec. 1; IOI v. IIO.) 


os hs 
i 


i ah ala, Oe ib Sas aia 


deo 
Ca 


4 
} 


SECTION 12746-1. Whoever sells, exposes for sale or Label of 

has in his possession with intent to sell, cheese made ex- Pas eels 
, \ clusively of milk or cream with salt, rennet, and with or 
5: _ without harmless coloring matter, containing twenty-one per 
ee PEN cent. or more and less than thirty per cent. of pure butter 
fat without having the words “Ohio Standard Cheese’ 
stamped, labeled or marked in printed letters of plain un- 
condensed gothic type not less than one inch in length so 
that the words cannot easily be defaced, upon the side of 
each cheese, cheese cloth or band around it, and upon the 
top and side of each tub, firkin, box or package containing 
it, shall be fined not less than fifty dollars nor more than 
one hundred dollars. (101 v. 111.) 


SECTION 12747. Whoever retails “filled cheese” or Sale of 
“skimmed cheese,” as provided in the next two preceding {skimmed | 
sections, not in the original package, without attaching to in original 
each piece or package sold and delivered, a wrapper or °° "8" 
label bearing in a conspicuous place on the outside of the 
package the words “filled cheese” or “skimmed cheese’ in 
printed letters of plain, uncondensed gothic type not less 
than one inch in length, shall be fined not less than fifty 
dollars or more than one hundred dollars or imprisoned 
in the county jail not less than ten days nor more than 
thirty days, and, for each subsequent offense, shall be fined 
not less than one hundred dollars nor more than two hun- 
dred dollars or imprisoned in the county jail not less than 
twenty days nor more than sixty days, or both. (97 v. 

253 sec. I.) . 


SECTION 12748. Whoever sells, exposes for sale or frasing or 
has in his possession with intent to sell, an article, sub- canceling {ote 
stance or compound made in imitation or semblance of skimmed ~ 
cheese, or as a substitute for cheese, except as provided ‘h*s*: 
in the next three preceding sections, or with intent to de- 
ceive, defaces, erases, cancels or removes a mark, stamp, 
brand, label or wrapper provided for in such sections, or 
falsely labels, stamps or marks, a tub, box, article or pack- 
age so marked, stamped or labeled, shall be fined not less 
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than fifty dollars nor more than one hundred dollars or 
imprisoned in the county jail not less than ten days nor 
more than thirty days, and, for each subsequent offense, 
shall be fined not less than one hundred dollars nor more 
than two hundred dollars, or imprisoned in the county jail 
not less than twenty days nor more than sixty days, or 
both: >:(92-v." 55) sec2.) 


SECTION 12749. Whoever packs, boxes, encloses, ships 
or consigns a substance as butter or cheese made from pure 
milk or cream, salt and harmless coloring matter in such a 
manner as to conceal an inferior article by placing a finer 
grade of butter or cheese upon the surface of it, shall be 
fined not less than fifty dollars nor more than two hundred 
dollars, and, for each subsequent offense, shall be fined not 
less than one hundred dollars nor more than five hundred 


dollars and imprisoned not less than ten days nor more than 


ninety days. (83 v. 180 secs. 8, 15.) 


SEcTION 12750. Whoever sells, exchanges, exposes or 
offers for sale or exchange, disposes of or has in his posses- 
sion a substance made in imitation or resemblance of, or as 
a substitute for a dairy product which is falsely branded, 
stenciled, labeled or marked as to the place where made, the 
name or cream value thereof, its composition or ingre- 
dients or in any other respect, shall be fined not less than 
fifty dollars nor more than two hundred dollars, and, for 
each subsequent offense, shall be fined not less than one 
hundred dollars nor more than five hundred dollars and 
imprisoned not less than ten days nor more than ninety 


days. (83 v. 179, 180 secs. 4, 15.) 


SECTION 12751. Whoever sells, exchanges, exposes or 
offers for sale or exchange, disposes of or has in his pos- 
session a dairy product which is falsely branded, stenciled, 
labeled or marked as to the place where made, date of 
manufacture, name or cream value thereof, composition, 
ingredients or in any other respect, or cheese wholly made 
from skimmed milk not having.on the box or can containing 
it the words “made from skimmed milk,” shall be fined not 
less than fifty dollars nor more than two hundred dollars, 
and, for each subsequent offense, shall be fined not less 
than one hundred dollars nor more than five hundred dol- 
tars and imprisoned not less than ten days nor more than 
ninety days. (83 v. 179, 180 secs. 5, 15.) 


SECTION 12752. Whoever manufactures, mixes, com- 
pounds with or adds to pure milk, cream, butter or cheese, 
animal fat, animal, mineral or vegetable oils, acids or other 
deleterious ingredients, or manufactures an oleaginous or 
other substance not produced from pure milk or cream, salt 
and harmless coloring matter, or has in his possession or 
sells, offers or exposes it for sale or exchanges with intent 
to sell or dispose of it as and for butter or cheese made 
from unadulterated milk or cream, salt and harmless color- 


x jay { t Seas, Oe Re A f * + = 
Wek ns te atiae, SU ie sea AG ee iog Doae S api Sl EN aS ae F Se i NY Sade a A 


pees 


i] 


in 
an 
pd - 
y 
“i 
. 


49. 


ing matter, shall be fined not less than fifty dollars nor 
» more than two hundred dollars, and, for each subsequent 


offense, shall be fined not less than one hundred dollars nor 
more than five hundred dollars and imprisoned not less 


» than ten days nor more than ninety days. (83 v. 179, 180 


secs. 3, 15.) 


SECTION 12753. Whoever places on’a package, roll, 
parcel or vessel containing an imitation dairy product not 
made wholly from pure milk or cream, salt and harmless 
coloring matter the words “butter,” “creamery” or “dairy” 
or any word or combination of words embracing them, 
shall be fined not less than fifty dollars nor more than two 
hundred dollars, and, for each subsequent offense, shall be 
fined not less than one hundred dollars nor more than five 
hundred dollars and imprisoned not less than ten days nor 
more than ninety days. (83 v. 180 sec. 15; 84 v. 182 sec. I.) 

The statutes of Ohio regulating the manufacture and sale of 
oleomargarine, while valid as to sales made .within the state of 
Ohio, manufacturers there cannot be enforced against the sale of 


oleomargarine colored to look like butter, in original packages in 
which it was imported from other states: In re Worthen 58 Fed. 


467, 6 O. F. D. 683. 


An affidavit charging the defendant with keeping for sale an 
article made by compounding and adding with cream or. butter, 
animal fats, animal or vegetable oils is insufficient since it alleges 
distinct offenses: Ryan v. State, 5 O. C. C. 486, 3 O. C. D. 238. 


SECTION 12754. Whoever, in a charitable or penal in- 
stitution of the state, having charge of the purchase of 
butter or cheese, knowingly purchases any butter or cheese 
which is not made wholly from pure milk or cream, salt and 
harmless coloring matter, and permits it to be used in such 
institution, shall be fined not less than fifty dollars nor 
more than two hundred dollars, and for each subsequent 
offense, shall be fined not less than one hundred dollars nor 
more than five hundred dollars and imprisoned not less 
than ten days nor more than ninety days. (83 v. 180 secs. 
14, 15.) . 

: This section does not apply to violations committed on prem- 
ises owned by the United States government: U. S. Circuit, Edit., 
37 Bull, 294, 

The governor of the Soldiers’ Home at Dayton, Ohio, is not 
subject to the statute prescribing the manner: in which oleomarga- 
rine shall be used in eating houses, since his act in this matter is 


the act of the United States government: In re Thomas, 82 Fed. 
304, 10 O. F, D. 287: (affirmed, 12 O. F. D. 82). 


SECTION 5781. ° A manufacturer of full milk cheese 
may put a brand upon each cheese manufactured by him 
indicating “full milk cheese,” with the date and year when 
made, but a person shall not use such brand upon a cheese 
made from milk from which any of the cream has been 
taken. (92 v. 53 sec. 8.) : 


SECTION 5782. The secretary of agriculture shall pro- 
cure and issue to the cheese manufacturers of this state 
upon proper application made on or before the first day of 
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April of each year and under such regulations a as to ae = 
custody and use thereof as he may prescribe, a uniform — 


stencil brand bearing a suitable device or motto, and the - a 


words “Ohio state full cream cheese”. Such brand shall © 


be used upon the outside of each cheese, cheese-cloth or ey. 


band around it and upon the box or package containing it, 
and shall bear a separate number for each factory. Such 


brand shall not be used upon other than full cream cheese or Se 


packages containing it; provided, that no. cheese shall be so 
branded unless it contains at least thirty per cent. of pure 
butter fat. The secretary shall keep a book in which shall — 
be registered the name, location and number of each manu- 
facturer using such brand, and the name or names of the 
person in each factory authorized to use it, and he shall re- 
ceive one dollar for each registration according to the pro- 
vision of this section, such fee to be paid by the person 
applying for such registration. (107 v. 491.) 


SECTION 5783. The next two preceding sections shall — 
not prohibit the manufacture and sale of pure skimmed | 
cheese made from milk that is clean, pure, wholesome, and 
unadulterated except by skimming. (92 v. 53 sec. 8.) 


Renovated or Process Butter. 


SECTION 12755. Whoever manufactures for sale, offers — 
or exposes for sale, sells, exchanges, delivers or has in 
his possession with intent to sell, exchange or deliver, but- 
ter that is produced by taking original packing stock butter 
or other butter, or both, melting such butter so that the but- - 
ter fat can be drawn off or extracted, mixing such butter 
fat with milk, cream, skimmed milk or other milk product 
and reworking or rechurning such mixture, or manufactures 
for sale, offers or exposes for sale, sells, exchanges, delivers 
or has in his possession for any of such purposes butter 
which has been subjected to any process by which it is 
melted, clarified or refined, and made to resemble butter, 
and is commonly known as boiled, or cold extracted process 
or renovated butter, and which is hereby designated as 
“renovated butter” or “process butter,” unless it is branded 
or marked as provided in the next succeeding section, shall 
be fined not less than fifty dollars nor more than two hun- 
dred dollars, and, for each subsequent offense shall be fined 
not less than one hundred dollars nor more than thiee hun- 
dred dollars or imprisoned in the county jail or workhouse 
not less than thirty days nor more than sixty days, or both. 
(99 Vv. 243, 244 secs. I, 3.) 


SECTION 12756. Whoever sells, exposes for sale or 
has in his are or possession with intent to sell, “reno- 
vated butter” “process butter,’ as defined in the next 
preceding seman unless the words “renovated butter” or. 

“process butter” are conspicuously ‘stamped, labeled or 
marked in one or two lines and in plain gothic letters, at 


_~ 
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least three-eighths of an inch square, so that such words 
cannot easily be defaced, upon two sides of each tub, firkin, 
box or package containing it or exposes such butter for 
sale uncovered or not in a case or package, unless a placard 
containing such words in the form above described, is at- 


tached to the mass in such manner as to be easily seen 


and read by the purchaser; or sells such butter from such 
package or otherwise at retail, in print, roll or other form, 
unless before delivering to the purchaser thereof it is con- 
tained in wrappers upon the outside of which is plainly 
printed or stamped the words “renovated butter” or “pro- 
cess butter” in one or two lines in plain gothic letters at 
least three-eighths of an inch square without other words 
or printing thereon and in plain view of said purchaser and 
not concealed, shall be fined not less than fifty dollars nor 


“more than one hundred dollars, and for each subsequent 


offense, shall be fined not less than one hundred dollars 
nor more than three hundred dollars or imprisoned in the 
county jail or workhouse not less than thirty days nor more 


than sixty days, or both. (99 v. 244 secs. 2, 3.) 


Feed to Animals. 


SECTION 12779. Whoever feeds to animals, used for 
human food, the flesh of an animal which has become old, 
decrepit, infirm or sick, or has died from such cause, or 
offal or flesh that is putrid or unwholesome, shall be fined 
not less than fifty dollars nor more than two hundred 
dollars or imprisoned not more than thirty days, or both, 
and, for each subsequent offense, shall be fined not less 
than fifty dollars nor more than two hundred-dollars or im- 


prisoned not more than six months, or both. (R. S. Sec. 
6028-1.) 


Calf Under Four Weeks Old. 


SECTION 12761. Whoever, for the purpose of selling, 
kills a calf less than four weeks old, or knowingly sells its 
meat or has such meat in his possession with intent to sell, 


shall be fined not more than fifty dollars or imprisoned 


twenty days, or both. (R. S. Sec. 6929.) 


CANDY. 


SECTION 12762. Whoever manufactures for sale, 
sells or offers for sale, candy with an admixture of terra 
alba, barytes, tale or other mineral substance, or with 
poisonous colors or flavors or other ingredients deleterious 
or detrimental to health, or, being a manufacturer of or 
dealer in candy, refuses, upon demand and a tender of 
payment therefor, to furnish a sample thereof for analysis, 
shall be fined not less than twenty-five dollars nor more 
than one hundred dollars or imprisoned not less than thirty 
days nor more than one hundred days, or both, and shall 
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pay all costs and expenses incurred in inspecting and 


analyzing such adulterated candy which shall be forfeited 
and destroyed under the direction of the court. (83 v. 119 
secs. 1} 253.) 


MAPLE SUGAR AND SYRUP. 


SECTION 12763. Maple sugar or pure maple sugar 
and maple syrup or pure maple syrup are the unadulterated 
product (produced) by the evaporation of pure sap from 
the maple tree. The standard of weight of a gallon of 
maple syrup of two hundred and thirty-one cubic inches 
shall be eleven pounds. A substance purporting to be 
maple syrup or maple sugar not made in compliance with 
this section shall be an adulteration of maple syrup or maple 
sugar, and maple syrup of less weight than herein required 
shall be an adulteration of maple syrup. (97 v. 36 sec. 1; 
98 v. 201 sec. 2.) 


SECTION 12764. Whoever manufactures for sale, 
offers for sale, has in his possession with intent to sell, or 
sells or delivers, as and for maple syrup or maple sugar, 
an adulteration thereof shall be fined not less than fifty 


dollars nor more than two hundred dollars. (97 v. 46, 47 


secs. 3. 6.) 


SECTION 12765. Whoever offers for sale, has in his 
possession with intent to sell, sells or delivers and adultera- 
tion of maple syrup or maple sugar in a box, can, bottle or 
other package having the word “maple,” or a compound 
thereof, as the name or part of the name of the contents 
thereof or a device or illustration- suggestive of maple 
syrup or sugar or the manufacture thereof, shall be fined 
not less than fifty dollars nor more than two hundred dol- 


lars. (97 v. 47 secs. 5, 6.) 


It is not necessary, in an affidavit charging the sale of adul- 
terated maple syrup, to set out in full a copy of the label on the 
package, but it is sufficient to state that it had on it the word 
maple”: Scanlon v. State, 16 O. C. C. (N. S.) 115. 

In a prosecution for selling adulterated maple syrup, a charge, 
that the accused sold a package containing “a half pint more or 
less,” is sufficient as the offense consists in selling a package, 
whether great or small: Scanlon v. State, 16 O. C, C. (N. S.) 115. 

The evidence is sufficient to warrant a conviction for selling 
adulterated maple syrup if it shows that the substance sold con- 
tained anything not produced by the evaporation of pure sap from 
the maple tree: Scanlon v. State, 16 O. C. C. (N. S.) 115. 


SECTION 12766. Whoever offers for sale, has in his 
possession with intent to sell, sells or delivers as and for 
maple syrup or maple sugar, an article which does not bear 
the name and address of the packer,and also the state, ter- 
ritory or country in which it was produced, in plain legible 
type upon the label, shall be fined not less than fifty dollars, 
nor more than two hundred dollars. (97 v. 47 sec. 4.) 
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CANNED PRODUCTS. 


SECTION 12775. Whoever, being a packer or dealer 
in preserved or canned fruits, vegetables or other articles 
of food, offers them for sale unless they bear a mark to 


- indicate the grade or quality, and the name and address of 


the person, firm or corporation packing or dealing therein, 
except stich as are brought from foreign countries, shall 
be fined not less than fifty dollars if a vender, nor more 
than one thousand dollars if a manufacturer or packer. 
(82. V.-163-Secs:<L,’3-) 


SECTION 12776. Whoever falsely stamps or labels cans 
or jars containing preserved fruit, vegetables or other 
articles of food or knowingly permits such false stamping 
or labeling, shall be fined not less than five hundred dollars 
nor more than one thousand dollars; and whoever sells or 
offers to sell such cans or jars shall be fined not less, than 
fifty dollars. (82 v. 162 sec. 3.) 


SECTION 12777. Whoever manufactures, sells or offers 
to sell “soaked” goods or goods put up from products 
dried before canning, without plainly marking them with 
an adhesive label having on its face the word “soaked,” in 
letters not less in size than two line pica of solid and legible 
type, shall be fined not less than fifty dollars, if a vender, 
and not less than five hundred dollars nor more than one 
thousand dollars, if a manufacturer or packer. © (83 v. 73 


SEC, 25782 V103 SEC, 3 


See note under Sec. 12758 in chapter on adulterations. 


SANITARY INSPECTION. 


SECTION 12797. 
Owner or manager of a bakery, confectionery, creamery, 
dairy, dairy barn, milk depot, laboratory, hotel, restaurant, 
eating house, packing house, slaughter house, ice cream 
factory, canning factory or place where.a food product is 
manufactured, packed, stored, deposited, collected, prepared, 
produced or sold for any purpose, fails to place it in a clean 
and sanitary condition within ten days after being- duly 
notified in writing or by posting the notice provided for in 
the next succeeding section, or fails to keep it in such con- 
dition thereafter, shall be fined not less than fifty dollars 
nor more than two hundred dollars, and, for each sub- 
sequent offense, shall be fined not less than one hundred 


dollars nor more than three hundred dollars or imprisoned 


in the county jail not less than thirty days nor more than 


one hundred days, or both. (107 v. 505.) 


SECTION 12798. It shall be the duty of the inspectors 
of the secretary of agriculture of the state of Ohio to post 
in a conspicuous place in such of the places mentioned in 
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the proceeding section under their respective jurisdictions. 
as directed by said secretary of agriculture a copy of the 
sanitary code. adopted by it printed in plain, legible type at 
any time after the taking effect of this act. Upon said 
notice shall be stamped or written the date of such posting ~ 
and such inspector shall make a record of such date in a 
book provided for that purpose. A certified copy of the 
record of such posting shall be received as prima facie 
evidence of such fact in the trial of any cause in any court 
of this state. (107 v. 505.) 


LINSEED OIL. 


SECTION 12790. Whoever manufactures, offers or ex- 
poses for sale raw flaxseed or linseed oil unless it is wholly 
obtained from the seeds of the flax plant and fulfills all 
the requirements recognized by the eighth decennial revision 
of the United States pharmacopceeia, shall be fined not less 
than fifty dollars nor more than five hundred dollars or 
imprisoned not less than thirty days nor more than ninety 
days, or both. (92 v. 418 sec. 3; 99 v. 64 sec. I.) 


SECTION 12791.. Whoever manufactures, offers or ex- 
poses for sale boiled linseed oil unless it has been prepared 
by heating pure raw- linseed oil to a temperature of 225 
degrees, Fahrenheit and incorporating not to exceed four 
per cent by weight of drier, shall be fined not less than 
fifty dollars nor more than five hundred dollars or im- 
prisoned, not less than thirty days nor more than ninety 
days, or both. Such boiled linseed oil must also conform 
to the following requirements: Ist. Its specific gravity at 
60 degrees Fahrenheit must be not less than 0.935 and not 
greater than 0.945. 2d. Its saponification value (Koett- 
storfer figure) must not be less than 186. 3d. Its iodine 
number must not be less than 160. 4th. Its acid value 
must not exceed 10. 5th. The volatile matter expelled at 
212 degrees Fahrenheit must not exceed one-half of one 
per cent. 6th. No mineral oil shall. be present, and the 
amount of unsaponifiable matter as determined by standard 
methods shall not exceed 2.5 per cent. 7th. . The film left 
after flowing the oil over glass and allowing it to drain 
in a vertical position must be free from tackiness in not 
to exceed twenty hours, at a temperature of about 70 de- 
grees Fahrenheit. (92 v. 418 sec. 3; 99 v. 64 sec. 1.) 


SECTION 12792. Whoever sells, exposes or offers for 
sale, flaxseed or linseed oil unless it is done under its true 


‘name, and each tank-car, tank, barrel, keg or other vessel 


containing such oil has distinctly and durably painted, 
stamped, stenciled or marked thereon in ordinary boldfaced | 
capital letters not less than five lines pica in size, the words _ 
“pure linseed oil — raw” or “pure linseed oil — boiled” and 
the name and address of the manufacturer thereof, shall -be 
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fined not less than fifty dollars nor more than five hundred 
dollars or imprisoned not less than thirty days nor more 
than ninety days, or both. (92 v. 418 secs. 2, 3.) 


SECTION 12793. Whoever falsely stamps or labels 
tank-cars, barrels, kegs, cans or other vessels containing 
flaxseed or linseed oil, or knowingly permits such stamping 
or labeling, shall be fined not less than fifty dollars nor 
more than five hundred d ollars or imprisoned not less than 
thirty days nor more than ninety days, or both. (92 v. 418 


sec: 3) 

SECTION 12794. The board of agriculture shall enforce 
the provisions of the next four preceding sections. (92 v. 
418 sec. 4.) (103 v. 330.) 


PAINTS, WHITE LEAD AND TURPENTINE. 


SECTION 6331. No person, firm or corporation shall 
expose for sale or sell within this state, paint, turpentine 


- or linseed oil which is labeled or marked so as to tend to 


deceive the purchaser thereof as to its nature or composi- 
tion, or which is not labeled as required by this chapter. 
(99 v. 118 sec. 1.) 


SECTION 6331-1. No person, firm dr corporation shall 
manufacture, mix for sale, sell, or offer for sale, for other 
than medicinal purposes, under the name of turpentine or 
spirits of turpentine or any compounding of the word 
turpentine or under a name composed of a part or parts 
of the word turpentine or spirits of turpentine, any article 
which is not wholly distilled from resin, turpentine gum, 
or scraps from pine trees, and unmixed or unadulterated 
with oil, benzine or other foreign substance of any kind 
whatever unless the package containing the same shall be 
stenciled or marked with letters not less than one inch 
square and one-fourth inch apart “adulterated turpentine,” 
except turpentine produced from turpentine gum extracted 
wholly from pine wood which turpentine is known as “wood 
turpentine” and must be stenciled or marked “wood turpen- 


- tine” with letters not less than one inch square and one- 


quarter inch apart. When such wood turpentine is mixed 
and adulterated with oil, benzine or any other foreign sub- 
stance of any kind whatsoever, the container shall be 
stenciled or marked “adulterated wood turpentine” with 


letters not less than one inch square and one-fourth inch | 


apart. And when wood turpentine is mixed with turpen- 
tine distilled from resin, turpentine gum, or scrape from 
pine trees in any quantity whatsoever, the container shall 
be stenciled or marked “wood turpentine’ with letters not 
less than one inch square and one-fourth inch apart. 
Nothing herein contained shall be construed as prohibiting 
the manufacture or sale of any compound or imitation pro- 
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viding the container shall be plainly marked and the pur- 
chaser notified as aforesaid. (101 v. 239; 102 Vv. 73.) 


SECTION 6332. The term “paint” as used in this chap- 
ter shall include oxide of zinc, red lead:and white lead, dry. 
or in any kind of oil, anda compound intended for like use, 
colors ground in oil; paste or semi-paste paint, and liquid 
or mixed paint ready for use. (99 v. 118 sec. 2.) 


SECTION 6333. The label required by this chapter shall 
clearly and distinctly state the name and residence of, the 
manufacturer of the paint, or of the distributor thereof or 
of the party for whom it is manufactured, and show the 
name or names of.any substance or substances used in 
quantities sufficient to be dangerous or injurious to human 
life or health whether through absorption contact or in- 
halation. The label shall be printed in the English language 
in plain legible type, in continuous list, with no intervening 
matter of any kind. (100 v. IOI sec. 3.) 


SECTION 6334. The label on paint sold by measure 
shall show the net measure of the contents of the con- 
tainer, and on paint sold by weight, the net weight of the 
contents of the package. (99 v. 118 sec. 4.) 


SECTION 6335. The possession of an article or sub- 
stance improperly marked or inaccurately labeled, as pro- 
vided in this chapter, by a person, firm or corporation deal- 
ing therein shall be prima facie evidence that it is so kept 
in violation of this chapter and the penal statutes relating 
thereto. . (99 v. 119 sec. 6.) 


SECTION 6336. The secretary of agriculture shall en- 
force the provisions of this chapter and the penal statutes 
relating thereto and the secretary, his assistants, experts, 
chemists and agents shall have access and ingress to the 
places of business, stores and buildings used for the sale 
of paint, turpentine, or linseed oil, and may open any 
package, can, jar, tub or other receptacle containing an 
article that may be sold or exposed for sale in violation 
of such provisions or statutes. The inspectors, assistants 


- or chemists’ appointed by the secretary shall perform like 


duties and have like authority under this chapter and the 
penal statutes relating thereto as is provided by law in 
other cases. 


SEcTION 13168. Whoever violates any provisions of 
law relating to the labeling, marking, or stenciling of tur- 
pentine, wood turpentine, paints, mixed paints and similar 
compounds or white lead by manufacturers or distributors 
thereof shall be fined not more than fifty dollars, and for 
each subsequent offense shall be fined not less than fifty 
dollars nor more than one hundred dollars, or imprisoned 
not less than thirty days nor more than one hundred days, 
or both. (99 v. 119 sec. 9; 102 Vv. 73.) 
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te ee oe 


57 


NARCOTIC LAWS. : 


SECTION 12672. Whoever sells, barters, furnishes or ttegal barter ” 
gives away, directly or indirectly, or has in his possession and sale ‘e 
for the purpose of selling, bartering, furnishing or giving a 
away, directly or indirectly, any quantity of cocaine, alpha 
or beta eucaine or alypin, morphine, acetyl-morphine, 
diacetyl-morphine, di-acetyl-ester-morphine, ethyl morphine, 
heroin, chloral hydrate, opium, or any of their ‘alkaloids, 
salts, derivatives or compounds, or any synthetic equivalent 
thereof either as to the physical properties or physiological 
action, except upon the original written prescription of a 
physician, dentist, or veterinary surgeon duly licensed under 
the laws of this state, when prescribing for their patients 
for actual and necessary purposes in the proper practice of 
their respective professions, which prescription shall con- 
tain the name of the physician, dentist, or veterinary sur- 
geon issuing it, the date of issue and the name of the per- 
son for whom it is issued; or fails to keep such prescrip- Prescription 
tion on file for at least two years, in such manner that it is 
accessible at all reasonable times to the inspection of the 
proper officer or officers of the law and the secretary of 
agriculture, or fills said prescription more than once, shall 
be fined not less than twenty-five dollars, nor more than Penalty. 
five hundred dollars, or imprisoned in the county jail not 
less than thirty days or more than six months, or both 
offense shall be imprisonment not less than one year or 
more than five years in at the discretion of the court, for 
the first offense, and for each subsequent the penitentiary. 

If it be made to appear to the court that the person so 

convicted is addicted to, the use of any of the above men- 

tioned drugs or substances, the court, with the consent of 

such person may commit such person to a hospital or other Commitment 
institution for the treatment of such person. This section 'Rospital of 
does not extend to sales at wholesale of any quantity of the 
above mentioned drugs to duly registered pharmacists, 
physicians, dentists or veterinary surgeons; and shall not 
apply to liquid preparations sold in good faith as medicines 
containing not more than two grains of opium, or not more 
than one-fourth grains of morphine, or not more than one- 
fourth. grain of heroin, or not more than one-eighth grain 
of. alpha or beta eucaine, or not more than ten grains of 
chloral hydrate in one fluid ounce, or if a solid preparation, 
in one avoirdupois ounce. (107 v. 493.) 


See opinions of Attorney General (1913), Vol. I, p. 911; 
(1913), Vol. I, p. 912; (1914), Vol. II, p. 1218. 

The provision of this section, as amended in 101 v. 182, that 
where a person has been convicted of a second offense he shall be 
imprisoned in the penitentiary is not ex post facto or retroactive 
when applied to the case where the second offense was committed 
after the enactment of the provision for the punishment of the 
second offense although the first offense was committed prior to 
the enactment of such provision: In re Allen, 91 O. S. 315. : 

Where there is re-enacted in an amendatory act provisions of 
the original statute in the same or substantially the same language 
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and the original statute is repealed in compliance with Section 16, 
Article II of the constitution, such provisions will not be considered 
as repealed and again re-enacted but will be regarded as having 
been continuous and undisturbed by the amendatory act: In re 
Allen, 91 O. S. 315. : . 

This section, as amended 103 v. 505, which was passed by the 
general assembly April 17, 1918, and approved by the governor 
May 2, 1913, repealed this section as amended 103 v. 304 (340), 


’ which was passed April 15, 1918, and which was approved May 3, 


1913, although by the provisions of Article II, section 16, of the 
constitution of Ohio, a bill which is passed by the general assembly 
and is approved by the governor becomes a law when he signs it. 
It is said that the governor will not be presumed to possess the 
power of repealing either bill by choosing which one he will sign 
first. Furthermore, neither of these bills was an emergency law, 
nor does it provide for a tax levy or an appropriation within the 
terms of Article II, section 1-d of the constitution of Ohio, as 
adopted September 3, 1912, and accordingly by. the provision of 
Article II, section 1-c,: of the constitution of Ohio, as adopted 
September 3, 1912, such law goes into effect ninety days after it is 
filed by the governor in the office of secretary of state, without 
regard to the time at which the governor signed such statute: State 


v. Lathrop, 93 O. S. 79. 


SECTION 12672-1. The finding in the possession of 
a person who is not a wholesale dealer in drugs, a registered 
pharmacist, physician, dentist or veterinary surgeon, of any 
quantity of cocaine, alpha or beta eucaine or alypin, mor- 
phine, acetyl-morphine, di-acetyl-morphine, di-acetyl-ester- 
morphine, ethyl-morphine, heroin, chloral hydrate, opium, 
or any of their alkaloids, salts, derivatives or compounds, 
or any synthetic equivalents thereof either as to the physi- 
cal properties or physiological action, shall be prima facie 
evidence of the violation by such person of section 12672 
of this chapter. (103 v. 505-506.) 

See opinions of Attorney General (1914), Vol. II, p. 1218. 


SECTION 12673. It shall be the duty of the secretary 
of agriculture to enforce the provisions of section 12672 
and all fines collected under section 12672 shall be paid to 
the secretary of agriculture and by him covered into the 
state treasury. (107 v. 494.) 


See opinions of Attorney - General 
(1914), Vol. II, p. 1218. 


(1913), Vol. I, p.- 912; 


COLD STORAGE INSPECTION... 


SECTION 1155-1. The term “cold storage,” as used in 
this act, shall mean the storage of food, at or below a tem- 
perature of forty degrees Fahrenheit, in a cold storage 
warehouse. (107 v. 594.) 


SECTION 1155-2. The term “cold storage warehouse,” 
as used in this act, shall mean a place artificially cooled by 
the employment of refrigerating machinery or ice or other 
means, in which articles of food are stored, fo r thirty days 
or more, at a temperature of forty degrees Fahrenheit, or 


lower. (107 v. 594.) 
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SECTION 1155-3. The term “food” as used in this act, 


shall mean the fresh flesh of animals, and fresh products 


therefrom, the fresh flesh of fowls, fish, eggs and butter, 
which have been stored in a cold storage warehouse. (107 


v. 594.) 


_ SECTION 1155-4. The word “container” as used in 
this act, shall be taken to mean any bag, barrel, basket, 


bottle, box, caddy can, canister, carton, crate, firkin, hogs- 


head, jar, jug, keg, stopper, vessel, wrapper, frozen bulk, 
or any similar or analogous utensil, receptacle, band or 
wrapper in which food may be kept, stored, sold, or offered 
for sale. 


SECTION 1155-5. The word “marked” as used in this 
act, shall be taken to mean written, printed, stamped or 
painted, or any other means whereby words or figures may 
be indicated in or on a container, or any cover attached 


thereto. (107 v. 595.) 


SECTION 1155-6. The term ‘‘wholesome” as used in 
this act, shall mean fit for human food. (107 v. 595.) — 


SECTION 1155-7. No person, firm, or corporation shall 
operate a cold storage warehouse without a license issued 
by the secretary of agriculture of Ohio. Such license shall 
be issued only on written application stating the location 
of such warehouse. Upon receipt of the application the 
secretary of agriculture shall cause an examination to be 
made into the sanitary conditions of such warehouse. If it 
be found to be in a sanitary condition and properly equipped 
for the purpose of cold storage, the secretary of agriculture 


shall cause a license to be issued authorizing the applica 1 


to operate a cold storage warehouse. No license s all be 
issued until the applicant therefor shall have paid to the 
secretary of agriculture the sum of fifty dollars. A license 
shall be required for each. separate warehouse building 
within the.state. (107 v. 595.) 


SECTION 1155-8. Whenever any warehouse licensed 
under the provisions of this act, or any portion of such 
warehouse, shall be deemed by the secretary of agriculture 


~ to be in an unsanitary condition, it shall be the duty of the 


secretary to cause such warehouse, or portion thereof, to 
be closed. (107 v. 595.) 


SECTION 1155-9. It shall be the duty of every person, 
firm, or corporation that shall be licensed to operate a cold 
storage warehouse to keep an accurate record of the receipts 
and withdrawals of food therefrom. The agents of the 
secretary of agriculture shall have free access to such 
records at all times. It shall be the duty of each person, 
firm or corporation licensed to operate a cold storage ware- 
house to file in the office of the secretary of agriculture 
on or before the sixth day of January, April, July and 


October, of each year, a report setting forth in itemized 
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form the kind and quantities of food products held in 


cold storage in such warehouse. The report shall be made 
on printed forms prepared and supplied by the secretary 


of agriculture. The secretary. of agriculture may cause such | 


other reports to be filed and at-such times as it may deem 
advisable. (107 v. 595.) 


> 


SECTION 1155-10. It shall be unlawful for any person, 


firm or corporation to place in any cold storage warehouse, - 


to keep therein, or to sell, offer or expose for sale, any 
diseased, tainted, or otherwise unwholesome food, or to 
place in cold’ storage any slaughtered animals or parts 
thereof unless the entrails and other offensive parts have 
first been properly removed. (107 v. 595.), 


SECTION 1155-11: All food shall at the time it is de- 
posited in any cold storage warehouse bear the date of 
such deposit plainly stamped thereon. Such food shall also 
bear a stamp indicating the date of removal. The marking 
of food as provided in this section shall be under such 
further regulations as may be prescribed by the secretary 
of agriculture. (107 v. 596.) 


SECTION 1155-12. It shall-be unlawful for any person, 
firm, or corporation licensed to operate a cold storage ware- 
expose for sale, or have-in possession with intent to sell 
at wholesale, any cold storage food, unless there shall be 
placed on each container thereof, in a conspicuous place 
in full view of the purchaser, a placard with the word 
“wholesome cold storage food” printed thereon, in plain 
uncondensed gothic letters not less than one-half inch in 
length. In addition, all such food shall be marked with 
the date when it is withdrawn from such cold storage ware- 
house.. There shall also be displayed upon every open con- 


tainer containing such food in the same manner, ina con- 


spicuous position, in full view of the purchaser, a placard 
with the words “wholesome cold storage food’ printed 
thereon in the same form _as above described in this section, 
when such food is sold from such container or otherwise 
at retail. (107 v. 596.) 


SECTION 1155-13. No person, firm or corporation shall 
sell, or offer, or expose for sale, any of the following foods 
which have been held for a longer period of time than 
herein specified in a cold storage warehouse: Whole car- 
casses of beef, or any parts thereof, six months; whole car- 
casses of pork, or any parts thereof, six months; whole 
carcasses of sheep, or any parts thereof, six months; whole 
carcasses of lamb, or any parts thereof, six months; whole 
carcasses of veal, or any parts thereof, four months; 
dressed fowl, ten months; eggs, ten months; butter, nine 
months, and fresh fish, nine months. (107 v. 596.) 


SECTION 1155-14. After food has been withdrawn 
from any cold storage warehouse for the purpose of placing 
it on the market for sale, it shall be unlawful for any per- 
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. son, firm, or corporation to return such food, or any por- 


tion thereof, to such warehouse, or any other similar ware- 
house. Food may be transferred from one cold storage 
warehouse to another; provided, that the total length of 
time such food shall remain in cold storage, for the purpose 
of sale, shall not exceed the time specified in section thirteen 
of this act. (107 v. 596.) 


SECTION 1155-15. No food shall be sold, or offered or 
éxposed for sale in this state, which shall have been placed 
or stored in any cold storage warehouse outside of this 
state, unless it first shall have been marked as provided for 
in section twelve of this act; provided, however, that no 
such food shall be sold, or offered or exposed for sale, in 
this state, if the total length of time that such food has 
remained in cold storage shall exceed the time specified in 
section thirteen of this act. (107 v. 596.) 


SECTION 1155-16. Nothing in this act shall be con- 
strued to prohibit the shipping, consigning or transporting 
of fresh food in properly refrigerated cars within this state 
to points of destination; nor to prohibit such food when 
received from being held in a cooling room for a period of 
forty-eight hours; nor to prohibit the keeping of fresh food 
in ice boxes or refrigerators in retail stores while the same 


is offered or exposed for sale. (107 v. 596.) 


SECTION 1155-17. It shall be the duty of the secretary 
of agriculture to enforce all the provisions of this act and 
to make all rules and regulations, not otherwise herein pro- 
vided, necessary for the enforcement of the same. (107 y. 


597.) 


SECTION 1155-18. That all license fees, fines and 
penalties imposed and recovered for the violation of any 
of the provisions of this act shall be paid into the state 
treasury to the credit of the general revenue fund. (107 


v. 597-) 
SECTION 1155-19. Whoever violates any of the pro- 


visions of this act shall be guilty of a misdemeanor and 


upon conviction thereof shall for the first offense be fined 
not more than five hundred dollars, and for the second 
and each subsequent offense not more than one thousand 
dollars, and-in addition thereto imprisoned in the jail of 
the proper county not less than thirty nor more than ninety 
days, or both. (107 v. 597.) 


Sale of food 
kept in stor- 
age outside of 
state. 


Transactions 
to which this 
act does not 
apply. 


Enforcement 
of act. 


Application 
of fines and 
fees. 


Penalty. 


62 


WEIGHTS AND MEASURES. 

STATE SEALER. — 

State dealer: SECTION 7965. The secretary of agriculture shall be ce 
state sealer, and shall make, promulgate and enforce such ae 


rules and regulations as may be necessary to the prompt 
and effective enforcement of the weights and measures laws 
ae Beg of this state. The standards of weights and measures 
shall be kept adopted by the state shall be deposited in a suitable room — 
aon at Columbus, and be kept in suitable cases, to be opened — 
aakis Reeds only for the purpose of comparing them with such standards 
years, and copies which by law are furnished for the use of the 
several counties or villages unless by joint resolution of 
the general assembly, or upon a call of either house for in- 
formation, or by order of the governor for scientific pur- 
poses. The secretary of agriculture shall, upon the passage 
of this act, and once every three years thereafter, require 
each county auditor and city or village sealer, in this state, 
to present all standards of weights and measures in their . 
possession to him for comparison with the standards = | 
adopted by the state, and he shall condemn and destroy all a 
of such standards as do not conform with the standards to 


Copies of adopted by the state. Each county auditor and each city 
Sta teopes: and village sealer shall be required to procure copies of all 
cured by the original standards adopted by the state named in sec- 
ctneliale - tion 7966 of the General Code, except such standards now 
a oe in their possession as the secretary of agriculture shall find. 


to conform with the standards adopted by the state. -It 

shall be the duty of the secretary of agriculture to advise 

and assist all county, city and village sealers, and generally 

be charged with the enforcement of all laws relating .to 

weights and measures, and in the performance of stich 

duties it may use the service of any person employed in his ~~ 
Proving and epartment. The secretary of agriculture or any person a 
sealing weights employed by him for that purpose may try and prove any — ~~ 
and measures. : Bae Ae Bee 

weights, measures, balance and any other weighing or 

measuring device, on request from any person, and when ae 

the same are found or made to conform to the state ~— 

standards shall cause the same to be sealed and marked, — 

as provided in section 2616 of the General Code. (107 v. 


491.) 


Whar. benehie SECTION 7965-1. The secretary of agriculture or his 
Sadeetfang deputy, or any other duly authorized sealer of weights and 
confiscated. measures or his deputy, may inspect and test any weight, 
measure, balance or other weighing or measuring device, 
wherever the same is used or maintained for use, and if 


such weight, measure, balance or other weighing or — 
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measuring device is found to be false or fraudulent, or 
cannot be made to conform to the legal standard, the same 


__ shall be condemned and confiscated by the said sealer or 


deputy sealer. (107 v. 492.) 

The provisions of this section, authorizing the condemnation 
and confiscation of false or fraudulent weighing or measuring 
devices, are within the police power of the state, and do not con- 


travene either the state or federal constitution: Williams v. 
Sandles, 93 O. S. 92. 


SECTION 7965-2 The secretary of agriculture or any 
duly authorized sealer of weights and measures or his 


- deputy, shall inspect and test any weights and measures, 


balances and weighing or measuring devices having a device 
for indicating or registering the price as well as the weight 
or quantity of commodities both as to correctness of weight 


or quantity and value indicated by them, the secretary or~ 
any sealer of weights and measures or his deputy shall seal 


such weights and measures, or balances and weighing and 
measuring devices as shall be tested and found correct, and, 
after ten days’ notice, in writing, to the owner shall con- 
demn or seize such as are found to be incorrect, and shall 
seal such weights and measures, balances, weighing and 
measuring devices having a device for ‘indicating or regis- 
tering the price as well as the weight or quantity of com- 
modities only when correct, both in indications of weight 
or quantity and value, and shall condemn or seize such in 
which the graduations or indications are found to be false 
or inaccurately placed, either as to weight or quantity or 
value. (107 v. 492.) 


SECTION 7966. Copies of the original standards of 
the following materials, shall be procured by the state sealer 
for the use of each county in this state, not already fur- 
nished, in pursuance of law, and be delivered by him to 
the auditor thereof: One-half bushel measure, of one-eighth 
inch copper, with brass rim; one gallon measure, of one- 
sixteenth inch copper, with brass rim and handle; one-half 
gallon, one quart, one pint, and one-half pint measure, to 
be made in the same manner and of the same material; 
fifty, twenty-five, twenty, ten, five, four, three, two and one 
pound weights, avoirdupois, to be made of cast. iron, 
turned, polished and trimmed; and one-half pound, one- 
quarter pound, two ounce, one ounce, half ounce, and 
quarter ounce weights, troy to be made of brass; one 
brass yard measure, graduated into feet, inches and tenths. 


Choke ety 43.) 


Section 7967. The state sealer shall cause to be im- 
pressed on each of the copies, so to be delivered to the 
counties, the letter ““O,” and such other device for each 
county, as he directs before its deposit in the county audi- 
tor’s office. Such device shall be recorded in the state 
sealer’s office, and a copy thereof furnished to the auditor 
of the proper county. (R. S. Sec. 141.) 
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SECTION 7968. The state sealer snall furnish like 


copies of the original standards to the sealer of any city or 
village upon application therefor, and payment of the cost 
thereof, by such city or village. (R. S. Sec. 145.) 


This general provision is said to authorize ‘the proper authori- 


ties, of incorporated cities and towns to appoint town sealers or 
inspectors of weights and measures; and as incident and necessary 
to such appointment to carry out the manifest object of this pro- 
vision, which authorizes the creation of such municipal officer, the 
council may prescribe his duties: Huddleson v. Ruffin, 6 O. S. 604. 

The sealer of a municipal corporation is not bound to seal or 
mark the weights and measures which are brought to him for that 
purpose, unless they conform exactly to the copies which the state 
sealer has furnished to him-under this se D Oates v. Cleveland, 
1 -ORNZP. ON, SS.) 545,:28°O.-D--CN, PD 141 


SECTION 7969. The state sealer shall render accounts 
to the auditor of state of all moneys by him paid or liabili- 
ties incurred in procuring and delivering copies of, the 


standards to the counties; and the auditor shall audit such. 


accounts and draw his warrants on the state treasurer for 
the amounts he finds due, which must be paid by the treas- 
urer out of any moneys to the credit of the general revenue 
fund.’ CRs Sy Secs TAG, ) 


SECTION 7970. \The state: sealer of weights and meas- 
ures shall have charge of all the apparatus and property, 
belonging to the state, intended for the inspection of illumi- 
nating gas and gas meters, and the testing of the registra- 
tion of meter-provers; he shall test the registration of all 


meter-provers that may be presented to him for that pur-_ 


pose, and stamp and seal all such meter-provers, so tested, 
that are found correct. For testing the registration of gas 
meter-provers, to be.paid by the persons requiring such 
service, he shall be allowed the sum of five dollars for each 
meter-prover tested. .(R. S. Sec. 147.) 


COUNTY SEALER. 


SECTION 2615. By virtue of his office, the county 
auditor shall be county sealer of weights and measures and 
shall be responsible for the preservation of the copies of 
the original standards delivered to his office.. It shall be the 
duty of the county auditor to see that all state laws relating 
to weights and measures be strictly enforced throughout 
his county and to assist generally in the prosecution of all 
violations of such laws. (R. S. Sec. 1054; amended May 
IO, 1910.) 

See opinions of Attorney General (1912), Vol. I, p. 482; 
(1912), Vol. II, p. 1162; (1918), Vol. I, p. 62; (1914), Vol.I, p. 911. 


Section 2616. The county sealer shall compare all 
weights and measures, brought to him for that purpose, 
with the copies of standards in his possession. When they 
are made to conform to the legal standards, the officer com- 
paring them shall seal and mark such weights and measures. 
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No weight, measure, balance or other weighing or 
measuring device shall be used or maintained for. weigh- 
ing and measuring in this state unless such weight, measure, 


balance or other weighing or measuring device has. been 
sealed or marked by the secretary of agriculture or any 


employe of the secretary detailed for that purpose, or by 


the county sealer of the city or village in which the same is 
used or maintained, and by stamping upon each the letter 


“OQ” and the last two figures of the year in which it has 
been compared with legal standards, adjusted and found 
or made to conform to said standards, with seals so pro- 


vided by said secretary of agriculture, for that purpose. 


Whoever violates any of the provisions of this. section 
shall be fined not less than fifty dollars nor more than one 
hundred dollars for the first offense and for each subse- 
quent offense shall be fined not less than one hundred 
dollars nor more than five hundred dollars and imprisoned 
for not more than ninety days, or both. A justice of the 
peace, police judge, or mayor shall have jurisdiction in such 
cases as in cases of violation of law relating to the adul- 
teration of food and drink and dairy products. (127 v. 490.) 


SECTION 2617. When a county sealer resigns, is re- 


moved from office, or removes from the county, he shall 


deliver to his successor in office the standards, beams, 
weights, and measures in his possession. In case of the 
death of a county sealer his representatives shall, in like 


manner, deliver to his successor in office such beams, 


weights and measures. (R. S. Sec. 1056.) 


SECTION 2618. In case of neglect or refusal to deliver 


ae such standards entire and complete, the successor in office 


may maintain a civil action against the person so refusing 


or neglecting, and recover double the value of such 


standards as have not been delivered, with costs of suit, 


which shall be by him appropriated to the purchase of such 
Standards as are required in his office. (R. S. Sec. 1057.) 


SECTION 2619. No surveyor shall give evidence in a 
cause pending in any of the courts. of this state, or before 
arbitrators, respecting the survey or admeasurement of any 
lands, unless such surveyor makes oath, if required, that 
the chain or measure used by him was conformable to the 
standards of the state. (R.S. Sec. 1058.) 


SECTION 2620. If any person hereafter uses any 
weights, measures, or beams, in weighing or measuring, 
which do not conform to the standards of the state, or 
any other measures established by law, whereby a dealer 
in, purchaser, or seller of any commodity or article of 
traffic is injured or defrauded, such dealer, purchaser, or 
seller, may maintain a civil action against the offender, and 
if judgment is rendered him, he shall receive double dam- 


ages and costs of suit. (R.S. Sec. 1059.) 
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SECTION 2621. The provisions of the preceding two 
sections shall not be enforced in any county, unless it has 
been furnished with copies of the standards of. this state, “/ 
at least six months previous to such Lepicg 2 or Suis 
ing. (R.S. Sec. 1660.) 


SECTION 2622. Each county sealer of weights and : 
measures shall appoint by writing under his hand and seal, — 
a deputy who shall compare weights and measures wherever 
the same are used or maintained for use within his county, — 
or which are brought to the office of the county sealer for 
that purpose, with the copies of the original standards in 
the possession of the county sealer, who. shall receive a 

salary fixed by the county commissioners to be paid by the 

county, which salary shall be instead of all fees or charges 
otherwise allowed by law. Such deputy shall also be em- 
ployed by the county sealer to assist in the prosecution of 
all violations of laws relating to weights and measures. 
(R. S. Sec. 1061; amended May 31, 1911.) ; 

See opinions of Attorney General (1912), Vol. I, 48157 


(1912), Vol. II, p. 1162; (1912), Vol. II, p. 1368; aes Vol. 40% 
Dp. 1188: (1914), Vol. II, p. 911. 


SECTION 2623. Each sealer may receive for his a 
services the following fees: For sealing and marking every  _- 
beam, ten cents; for sealing and marking measures of — 
extension, at the rate of ten cents per yard, not exceeding — 
twenty- five cents for any one measure; for sealing and — 
marking each weight, five cents; for sealing and marking | 
liquid or dry measures, if of one gallon or more, ten cents, 
and if less than one gallon, five cents; and a reasonable 
compensation for marking, such weights and measures, SO” 
as to conform to the standards. (R. S. Sec. pee 


CITY SEALER. _ 5 


SECTION 4318. The mayor may appoint a sealer of — 
weights and measures, who shall hold office co-extensive — 
with the term of office of the mayor who made his appoint-_ 
ment, and until his successor is appointed. and quale 
unless otherwise removed from office)? CRS. Sec. 77825 


For the authority under former statutes of the council of. has 
city of Cincinnati to appoint an inspector or sealer of weights and — 
measures, to provide for enforcing the use of weights and measures _ 
sealed by such inspector, and for imposing a fine in case of the x 
hee eae weights and measures, see Huddleson v. Ruffin, 6 ‘ 


An ordinance which forbids the sale and delivery of hay — nt 
within a municipal corporation, unless, it is first weighed by the 
city weigher, does not apply to a sale which is made outside of the — 
municipal corporation, although the hay is subsequently delivered — 7g 
within such ee ay corporation; Heminger. vy. Cleveland, 2° Dec. on 
Rep. 429, 3 W. L. M. 46. se 

A municipal corporation cannot forbid’ an individual ° Gt 
exercising the business of weigher: Cincinnati v. Broadwell, 3 Dec. 
Rep. 286, ven 
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~. An ordinance of the city of Cincinnati, passed in pursuance 
‘ of the twelfth section of the act of March 5, 1860, “relating to 
- ities of the first class,” etc. (2 S. & C. stat. 1559), providing for 
$ the appointment of an inspector and sealer of weights and measures 
by the city solicitor from among persons designated by the board 
of offices of the chamber of commerce, is a valid ordinance; and 
when such inspector and sealer is duly appointed in accordance 
-. with the provisions of such ordinance and thereupon tenders to the 
= city council for their acceptance an official bond in all respects 
~ _unobjectionable, the city, council have no discretion left and must 
~ . accept the bond: State, ex rel., v. Cincinnati, 11 O. S. 544, 
va See opinions of Attorney General (1914), Vol. I, p. 911. 


Section 4319. ‘The sealer of weights and measures 
shall be a competent person for the position, and shall re- 
ceive a salary fixed by ordinance, to be paid by the cor- 

_ +poration, which salary. shall be instead of all fees or charges 
-_ otherwise allowed by law or ordinance. (R. S. Sec. 1783.) 


SECTION 4320. Before entering upon his duties, the 
sealer of weights and measures shall take the oath of office 
, required by law, and give bond to the corporation in such 
amount as is prescribed by ordinance, with security to the 
approval of the mayor, and conditioned for the faithful 
performance of his duties. (R. S. Sec. 1783.) 


SECTION 4321. At least once in three years, the sealer 
of weights and measures shall compare the copy of 


county sealer. (R. S. Sec. 1783.) 


SECTION 4322. The sealer of weights and measures 
shall compare all weights and measures, balances, weighing 
and measuring devices used in the purchase and sale of 
commodities with the copies in his possession. Any 
weights and measures, balances and weighing and measur- 


ing devices having a device for indicating or registering the 


price as well as the weight or quantity of commodities shall 
be tested by him both as to correctness of weight or quan- 
tity and value indicated by them; such sealer shall seal such 
weights and measures, balances and weighing and measur 
~~ ing devices as shall be tested and found correct, and, after 
ten days’ notice in writing to the owner, shall condemn or 
- seize such as are found to be incorrect, and shall seal such 
_ weights and measures, balances, weighing and measuring 
~_ devices having a device for indicating or registering the 
: price as well as the weight or quantity of commodities 
only when correct both in indications of weight or quantity 
and value, and shall condemn or seize such in which the 
+ graduations or indications are found to be false or in- 
: accurately placed either as to weight or quantity or value. 
* (R. S. Sec. 1784; amended May. 31, 1911.) 
Mandamus will lie upon the refusal of the city sealer to seal 
measures as required by this section to compel such officer to seal 
~such measures when they accord with the proper standards: Gates 
v. Cleveland, 21 O. D. (N. P.) 141, 
BO - See opinions of Attorney General (1914), Vol. I, p. 911, 
Municipal corporations are not vested with power to make it 


ee an offense “to exposé for sale turnips in a receptacle not tested, 
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marked and sealed by the city sealer,” and a conviction by a police 
court on such a charge will be set aside: Gates v. Cleveland, 18 
O. C. C. (N. S.). 349, 

The city sealer can not be required to seal rectangular wooden 
boxes having exactly twice the cubic contents of the standard half- 
bushel: State, ex rel., v. Burns. 18 O. C. C. Se me 526. 


fost test 


‘~ 
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SECTION 6403. The standard weights. and measures 
furnished this state by the secretary of the treasury of the 
United States under a resolution of Congress, approved 
June 14, one thousand eight hundred and thirty-six, shall 
be the legal standard of weights and measures throughout 
the state. This chapter shall not prevent the use of the 
weights and measures of the metric system, authorized by 
congress of the United States, as it appears in the revised ~ 


e 


statutes of the United States. (R. S. Sec. 4428.) 3 - a 
oie 

SECTION 6404. Contracts i work to be done, or for - x 
anything ‘to be sold by weight or measure, shall be con, 
strued according to the standards hereby adopted as, the: 528m 
standards of'this state. (R.S. Sec. 4429.) Fa 
SEcTION 6405. The unit of standard measure of . = 


length and surface, from which all other measures of ex- / 
tension, whether lineal, superficial or solid, shall be de-- 
rived and ascertained, is the standard yard, in possession 

of the secretary of state, and furnished by the government . 
of the United States. The yard shall be divided into three © 
equal parts, called feet, and each foot into twelve equal 
parts, called inches. For the measure of cloth and other =~ 
commodities commonly sold by the yard, it may be divided © 
into halves, quarters, eights and sixteenths. (R. S. Sec, 


4430.) : a 
; 


Secrion 6406. The rod, pole or perch shall contain 
five and a half such yards, and the mile, one thousand 


seven hundred and sixty such yards. The chain for ~ . 
measuring land shall be twenty-two yards long,.and divided 
into one hundred equal parts, called links.- (R. S. Sec. < 

4431.) : 


SECTION 6407. The acre for land measure shall be 
measured horizontally, and contain ten square chains, and — 
be equivalent in area to a rectangle sixteen rods in sane 
and ten rods in breadth. Six hundred and forty acres shall 
be contained in a square mile. (R.S. Sec. 4432.) 


Section 6408. The perch of mason work or stone 
shall consist of twenty-five cubic feet. (R. S. Sec. 4433.) 


Section 6409... The standard measure of ‘a cord of — ~ 
fire-wood or tan-bark shall be one hundfed and twenty-  ~ 
eight cubic feet, well stowed and packed. (R. S. See. = 
4434-) ea 


troy pound. 


ree government of the United States. 


_rel., v; Burns, 18 O.-C 


Section 6410. The units or standards of weight from 
which all other weights shall be derived and ascertained 
shall be the standard avoirdupois and troy weights fur- 
nished this state. by the United States A SAAS a 8 (R. 


S. Sec. 4435.) 


SECTION 6411. The avoirdupois pound, Which bears to 
the troy pound the ratio of seven thousand to five thousand 
seven hundred and sixty, shall be divided into sixteen equal 
parts called ounces. The hundredweight except of pig- 
iron and iron ore, shall consist of one hundred avoirdupois 
pounds, and twenty hundred weight shall constitute a ton. 
The troy ounce shall be equal to the twelfth part of a 
(R. -S. Sec. 4436.) 


SECTION 6412. - The unit or standard measure of 
capacity for liquids, from which all other measures of 
liquids shall be derived and ascertained, shall be - the 


standard gallon, and its parts, furnished this state by the 
(R. S. Sec. 4437.) 


SECTION 6413. The barrel shall contain thirty-one and 
--one-half gallons, and two barrels shall constitute a hogs- 


head.. Barrels, for the purpose of containing. apples, 
potatoes, onions or other fruit, produce or vegetables, shall 
be made of staves of seasoned timber, twenty-eight and 
one-half inches in length with cut heads of seventeen and 


-one-eighths inches in diameter and shall measure at the 


bulge not less than sixty-six inches in circumference, out- 
side measure. Such barrel shall be known as “‘the standard 
barrel,” and on the outside of one or more of the staves 
thereof shall be stamped or branded the words “State of 


es Ohio, standard,” the name of the cooper or manufacturer 
thereof and the name of the city or town nearest to which 


the cooper shop or place of business of such manufacturer 
is located. (92 v. 406 sec. 2; R. S. Sec. 4438.) 


SECTION 6414. The unit or standard measure of 
capacity for substances other than liquids, from which all 
other measures of such substances shall be derived and 
ascertained, shall be the standard half-bushel-measure fur- 
nished this state by the government of the United States, 
the interior diameter of which is thirteen inches and thirty- 


‘nine-fortieths of an inch, and the depth is seven inches and 


one-twenty-fourth of an inch. (R. S. Sec. 4439.) 


The city sealer cannot be required to seal rectangular wooden 


“boxes having exactly twice the cubic See of the standard half- 


bushel: State, ex rel., v. Burns, 18 O. C. C. (N. S.) 526. 
This section makes the half- bushel and not the bushel the 
standard of arpa for C as) other than liquids: State, ex 
) 526. 


SECTION 6415. The peck, half-peck, quarter-peck, 
quart and pint measures for measuring*commodities other 
than liquids, shall be of the interior dimensions and 
capacities as follows, to-wit: the peck measure shall be 
eleven inches in interior diameter, five and five-eights inches 
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in interior depth, and shall contain five hundred thirty-seven c 
and six-tenths cubic inches; the half-peck measure shall be 
eight and one-half inches in interior diameter, four and 
three-quarter inches in interior depth, and shall contain two — 
hundred sixty-eight and eight-tenths cubic inches; the quar- 
ter-peck measures shall be six and five-eights inches in in- = 
terior diameter, three and seven-eights inches in interior’ 
depth, and shall contain one hundred thirty-four and four- 
tenths cubic inches; the quart measure shall be five and — 
five-sixteenths inches in interior diameter, three inches in 
interior depth, and shall contain sixty-seven and two-tenths 
cubic inches; the pint measure shall be four and one-half ss 
inches in interior diameter, two and nine-twenty-fifths 
inches in-interior depth, and shall contain thirty-three and 
six-tenths cubic inches. (103 v. 139.) (R. S. Sec. 4440.) 
See opinions of Attorney General (1912), Vol. I, p. 482. ann 
.The authority to préscribe a standard of weights and measures 
not being vested by the constitution of the United States exclusively 
in congress, it is within the power of the legislatures of the several - 
states, to enact laws fixing and regulating standards of weights and ~ 
measures in all respects in which congress has not legislated upon 
the subject. G. C, section 6415 (103 0. L. 140), prescribing. the st 
dimensions of peck and lesser measures is, therefore, valid: ‘Wil> 
liams vy. Sandles, 93. O. S. 92. eo. ie. 
This section does not provide for any measure of capacity 
greater than the half-bushel: State, ex rel., v. Burns, 18 O. C. C. 
(N. S.) 526. ee 
The power which is vested in congress by the federal constitu- 
tion to regulate weights and measures does not extinguish the ~~ 
authority of the states over the same subject until congress sees fit — 
to exercise the power so conferred. In the meantime each state is 
at liberty to establish its own standards and G. C. section 6415, as 
amended (103 v. 1389), providing subdivisions of the half-bushel, is 
a valid enactment: Eppinger v. Cincinnati, 16 O. N. P. (N. S.) 257. 


Section 6416. Articles usually sold by heaped. 
measure shall be heaped in a conical form as high as ‘such 
articles permit. (R.S. Sec. 4441.) , ae 


A crate containing thirty cubic inches more than is required 
for a stroke measure bushel as defined by G. C. section 6417, isnot 7 
a lawful measure for turnips which must be “heaped” as required. = 


“aa 


in this section: Gates v. Cleveland, 21 O. D. (N. Pe). 14h 56> = 


See opinions of Attorney General (1912,) Vol. I, p. 482. aes 
The provision that articles shall be heaped “in a conical form’  —— 
apparently excludes: rectangular measures, and requires square 
measures: State, ex rel., v. Burns, 18 O. C. C. (N. S.) 526° = 
The city sealer cannot be required to seal rectangular wooden 
boxes having exactly twice the cubic contents of the standard half- 
bushel: State, ex rel., v. Burns, 18 O.C. C. (N. S.) 526. fee 
Turnips are articles usually sold by heaped measure as defined 
by this section and a box or crate not containing when stroked a * 
heaped bushel of turnips is not a lawful measure for turnips 
although it contains more cubic inches than is required for dry 
measure by G. C. section 6417: Gates yv. Cleveland, 11 O. N. PB. ~ 
(N. S.) 545, 21 O. D. (CN, P.) 141. oh Se ete 
This section is of doubtful constitutionality: Eppinger v. Cin- 
cinnati, 16 O, N. P. (N. S.) 257. AS Raa Ronee 


Section 6417. Measures for measuring dry com-— 
modities not usually heaped shall.be struck with a straight — 
stick, with the edges rounded. Commodities other than 


2 liquids, when sold by the gallon or less, shall be sold by the 
> dry measure. (R.S. Sec. 4442.) 

-. _Turnips are articles usually sold by heaped measure as defined 
-. by G. C., section 6416, and a box or crate not containing when 
stroked a heaped bushel of turnips is not a lawful measure for 
‘turnips, although it contains more cubic inches than is required for 
~~ dry measure by this section: Gates v. Cleveland, 11 O. N. P.. (N. 
~ _S,) 545, 21-0. D. (N. P.) 141. 


Section 6418. A bushel, in avoirdupois weight, of 
every article herein mentioned shall be, viz. of wheat, sixty 
~ pounds; of Indian corn in the ear, sixty-eight pounds; of 
~Indian corn shelled, fifty-six pounds; of corn meal, forty- 
eight pounds; of popcorn in the ear, forty-two pounds; 
‘of sweet corn, shelled, forty-five pounds; of Kaffr corn, 
fifty-six pounds; of broom corn, forty-five pounds; of oats, 
thirty-two pounds; of rye, fifty-six pounds; of barley, 
forty-eight pounds; of buckwheat, fifty pounds; of Irish 
potatoes, sixty pounds; of sweet potatoes, fifty pounds; of 
beans, sixty pounds; of peas, sixty pounds, of onions, fifty- 
‘six pounds; of onion sets, twenty-eight pounds; of 
tomatoes, fifty-six pounds; of turnips, sixty pounds; of 
parsnips, fifty pounds; of beets, fifty-six pounds; of car- 
rots, fifty pounds; of. hominy, sixty pounds; of malt, 
thirty-four pounds; of apples, forty-eight pounds; of dried 
apples, twenty-four pounds; of peaches, forty-eight 
pounds; of dried peaches, thirty-three pounds; of grapes, 
_ forty-eight pounds; of plums, fifty pounds; of clover seed, 
- sixty pounds; of timothy seed forty-five pounds; of mil- 
let seed, fifty pounds; of Hungarian grass seed, fifty 
pounds; of flax seed, fifty-six pounds; of sorghum seed, 
fifty pounds ; of hemp seed, forty-four pounds; of domestic 
walnuts, fifty pounds; of hickory nuts, fifty pounds; of 
lime, seventy pounds; of coke, forty pounds; of bituminous 
_ coal, eighty pounds: of cannel coal, seventy pounds. Un- 
“less otherwise agreed to, all of the above mentioned articles 
shall when dealt in by the bushel, be bought and sold upon 
~ such actual bulk weight, and no test for moisture shall be 
used to change the standards herein provided. The prose- 
cuting attorney of each county shall enforce the provisions 
of the act. Any person, firm, company, corporation, agent 
or employe violating any of the provisions of this. section 
shall be deemed guilty of misdemeanor, and upon convic- 
‘tion shall be fined not more than one hundred dollars, or 

- imprisoned in the county jail (if a company or corporation 
its president) not more than six months, or both. (103 v. 


<< 5593 R. S. Sec. 4443.) me 


In a prosecution for offering commodities for sale in a meas- 
ure which is not tested, marked and sealed by the city sealer of 
~~ weights and measures, the accused cannot show how many pounds 
~~ of potatoes the box would contain if*the evidence shows that he 
* offered turnips for sale therein. By ‘the provisions of this section 
the weight of a bushel of turnips is sixty pounds, and the same 
- - weight ts prescribed for a bushel of potatoes; but the court. will 
take judicial notice that turnips are much larger than potatoes and 
_ that a box which would contain sixty pounds of potatoes will not 
_ hold sixty pounds of turnips: Gates v. Cleveland, 11 O. N. P. (N. 
He) 8.)2040;"21O.-D, CN. P:), 141, 
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SECTION 6419. The standard bushel of stone coal, 
coke and unslacked lime, shall contain twenty-six hundred. : 
and eighty-eight cubic inches; and the measure for — 
measuring such articles shall contain two bushels, and be — 
of the following interior dimensions: twenty-four inches — 
diameter at the top, twenty inches at the bottom, and four- — 
teen and one-tenth inches deep. (R. S. Sec. ASS Fats 


SECTION 6420. ‘Sales of coal shall be by weight ; and 
two thousand pounds avoirdupois shall constitute a ton — ae 
thereof; but where coal can not be weighed, it may be 
sold by measurement. (R. S. Sec. 4445.) © 


SEcTION 6421. Whoever sells stone coal in violsdon 
of this chapter shall be liable to the person to whom such 
coal is sold and delivered in treble damages. If the de- 
fendant in such action does not reside in the county where 
the mine is located, service may be had upon him by leaving 
a copy of the summons at his place of business. A judg- 
ment recovered in such action shall be a lien upon all prop- 
erty of such defendant in the county from the day of 
service. This section shall not apply to a person or cor-- ~ 
poration mining or selling less than fifteen thousand bushels: eae 
of coal annually. (R. S. Sec. 4446. ) 


SECTION 6422. The standard of measurement for a 4 
bushel of charcoal shall be twenty-seven hundred and forty- 
eight cubic inches. (R. S. Sec. 4444a.) 


SECTION 13106. Whoever, in buying or selling any 
property, or directing or permitting an employe so to do, 
makes or gives a false or short weight or measure; or. 
whoever has charge of scales or steelyards fixed for the 
purpose of misweighing.an article bought or sold, or, 
having scales or steelyards for the purpose of weighing 
property, reports a false or untrue weight; or whoever 
uses in the sale of a commodity a computing scale or de- 
vice indicating the weight and price of such commodity, _ 
upon which scale or device the graduations or indications 
are false, or inaccurately placed, either as to weight or 
price, shall be fined not more than fifty dollars. (103 Vv. 
499; R. S. Sec. 7067.) | 


In a prosecution for offering commodities for sale in-a meas- 7% 
ure which is not tested, marked and sealed by the ‘city sealer of — 
weights and measures, the question of the belief of tne accused — 
that he had a right to have the box sealed is immaterial, although 
such belief was based upon the statement made by a former sealer _ 
of the municipal corporation; and accordingly, it is not error to 
refuse to permit the accused to answer the question which is asked | 
by his attorney, “In using that box, did you believe that oe had a. 
right to have it sealed?”: Gates v. Cleveland, 11 O. N. P. (N.S. ee 
545, 21:0. D. (N. P.) 141. 


SECTION 13107. Wihdever sells and delivers stone: coals 7 
except at legal weights and measures, shall be fined not less - 
than five dollars nor more than fifty « dollars or imprisonment — 
not less than five days nor more than thirty days. (R.S.~ 
Sec. 7070.) ee ees 


| =~ Section 13108.- Whoever, in selling berries or other 
small fruits, uses a measure other than the standard dry 
measure half-bushel or an aliquot part thereof; shall be 
fined not less than ten dollars nor more than fifty dollars. 
Re 103-V. 04°; -O1 Vi 134;-Sec. 1.) 
goo Municipal corporations are not vested with power to make it 
§ ~ an offense “to expose for sale turnips in a receptacle not tested. 
~- marked and sealed by the city sealer,” and a conviction by a police 
court on» such a charge will be set aside: Gates v. Cleveland, ‘18 
toe °O- CeG: (N’'S.). 849. 
ie SECTION 13110. Whoever, being the owner or occupier 
-of a mill, or his representative, agent or miller, takes a 
- greater proportionate quantity of toll than is allowed by 
law, shall be fined not more than twenty dollars and be 
; liable to the party injured in damages. (R. S. Sec. 7086.) 


_<.SECTION 13111. Whoever sells or: keeps for sale 
goods, merchandise, a mixture or preparation, upon which 
a forged or counterfeit stamp, brand, imprint, wrapper, 

label or trade-mark is placed or affixed, intended to repre- 
~ sent such goods, merchandise, mixture or preparation as 
- . the true and genuine goods, merchandise, mixture or prep- 
Re Lc: aration of another, knowing it to be counterfeit, shall be 
~ fined. not. more than one hundred dollars. (R.’ Six DEC? 

7069.) 

- SECTION 13127. Whoever, with intent to defraud, con- 
structs or uses a false meter for measuring and registering 
-. the gas consumed under a contract with a gas company, 

shall be fined not more than five hundred dollars or im- 
prisoned not more than thirty days, or both. (R. S. Sec. 


7071.) 


1 aa SECTION 13128. Whoever puts up or packs goods or 
~~. articles sold by weight, into a case or package, and fails 
to mark thereon the gross, tare and net weights thereof in 
pounds and fractions thereof, or, with intent to defraud, 
_ transfers a brand, mark, or stamp placed upon a case or 
-package by a manufacturer, to another case or package, 
-» or, with like intent, repacks a case or package so marked, 
branded or stamped with goods or articles of a quality 
-. . inferior to those of such manufacturer, shall be fined not 
~.... more than five hundred dollars or imprisoned not more 
~~ than six months, or both, (R.S. Sec. 7072.) 
he See opinions of Attorney General (1914) Vol. 1, p. 942. 


Section 5998. Flour and meal shall be packed in well 
made barrels of seasoned timber, twenty-seven. inches in 
“length, when finished; with a cut head of seventeen and one- 
half inches, tightly bound, with ten smart hoops or six flat 
7 hoops two inches broad, secured with four nails in each 
* ~~ end hoop; and three nails.in each outward bilge hoop. Such 
“ barrel shall contain one hundred and ninety-six pounds of 
flour or meal, and the tare thereof shall be marked on the 
-head of such barrel by the miller, with a marking iron. 
ia The weight of the flour or meal shall be branded on the 
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barrel with a branding iron to be seve ie ae for ae = 
purpose. When flour or meal is exhibited for inspection, — 
the inspector shall bore and search it with a eprSPET instru- 


quality marked by such miller. If he judge it sweet and of 
good quality, he shall plug the hole tight, and cause such 
cask to be branded as is prescribed in this chapter. “If on — 

such examination, the flour or meal is found to be sour, — 
of bad quality or not merchantable, it shall be condemned; =~ 

but if merchantable, though of a quality different from 
that represented by ‘such miller’s brand, such brand shall 
be erased, and the proper quality branded thereon s such 


inspector. — (29 v. 477.) 


SEcTION 6006. When linseed, flaxseed or Tard oil is” 
sold by the barrel, without a special agreement as to fee 
measurement thereof, the standard for linseed or flaxseed © 
oil shall be seven and one-half pounds to the gallon; and — 
for lard oil, seven and two-fifths pounds to the gallon. Se 


v. 117.) 


SECTION 5974. An owner or occupier of a grist’ aati 
or exchange store refusing to return the product of a grist 
of wheat ground, less lawful toll, shall return in lieu thereof _ 
to his customer, merchantable flour, shorts and bran for. 
each bushel of merchantable wheat weighing sixty or more — 
pounds to the measured bushel, thirty-six pounds of number = 
one family flour and fourteen pounds of shorts and bran; ae LY 
for each bushel of merchantable wheat weighing less than. Soe 
sixty pounds and not less than fifty-nine pounds to ies ee 
measured bushel, thirty-five pounds of number one family 
flour and fourteen pounds of shorts and bran; for each 
bushel of merchantable wheat weighing fifty- eight pounds — ee = 
to the measured bushel, thirty-four pounds of number one = = 
family flour and fourteen pounds of shorts and-bran; and 
for each bushel of merchantable wheat weighing fifty-seven a ~ 
pounds to the measured bushel, thirty-three pounds of =~ 
number one family flour and fourteen pounds of bran. =. y 
(RI S|] Sec. 4371; 88: v. 397.) Se 


ee 


DISTRICT MINE INSPECTOR. 


Section 910. The district inspectors of mines are 
hereby vested with all the powers and authority of county 
auditors as sealers of weights and measures in the different 
counties of this state but shall exercise such authority in- 
connection with weights and measures at mines, only. 
Each district inspector of mines may upon his regular ex- © 
amination of a mine, and shall. upon the written request of — 
the duly authorized representatives of the miners, the owner, 
lessee, or agent or the interested land owner, test the 
accuracy of the scales at any time, and post in the weigh 
house a certificate provided by the chief aSeetOr of mines 


ie certifying the condition of the scales, provided that such 
tests be made at a reasonable time without unnecessary 


interference with the use of such scales. 

In case of a controversy or disagreement between the 
district inspector of mines, and the owner, lessee or agent 
of a mine, or persons working therein, or in case of an 
emergency requiring counsel the district inspeetor of mines 
may call upon the chief inspector of mines for such 
assistance and counsel as is necessary. (IOI v.52.) 


PROCEDURE. 
Jurisdiction of Justices of thePeace, Etc. 


SECTION 13423. Justices of the peace, police judges 


and mayors of cities and villages shall have jurisdiction, 


within their respective counties, in all cases of violation of 
any law relating to: 


1. Adulteration or deception in the sale of dairy 


# products and other food, drink, drugs and medicines. 


2. The prevention of cruelty to animals and children. 
3. The abandonment, non-support or ill treatment of 


-a/child by its parent. 


4. The abandonment or ill treatment of a child under 
sixteen years of age by its guardian. 
5. The employment of a child under fourteen years 


of age in public exhibitions or vocations injurious to health, 
. life or morals, or which cause or permit it to suffer un-° 
“necessary physical or mental pain. 


.. 6. The regulation, restriction or prohibition of the 
employment of minors. 
7. The torturing, unlawfully punishing, ill treating, 


or depriving anyone of necessary food, clothing or shelter. 


_ 8. The selling, giving away or furnishing of intoxi- 
cating liquors as a beverage, or keeping a place where such 
liquor is sold, given away or furnished, in violation of any 
law prohibiting such acts within the limits of a township 
and without the limits of a municipal corporation. 

9g. The shipping, selling, using, permitting the use of 
branding or having unlawful quantities of illuminating oil 


for or in a mine. 


10. The sale, shipment or adulteration of commercial 
feed stuffs. 

tr. The use of dust creating machinery in work- 
shops and factories. 

12. The conducting of a pharmacy, or retail drug or 
chemical store, or the dispensing or selling of drugs, chem- 


icals, poisons or pharmaceutical preparations therein. 


13. The failure to place and keep in a sanitary condi- 


‘tion a bakery, confectionery, creamery, dairy, dairy barn, 


milk depot, laboratory, hotel, restaurant, eating house, 


; _ packing house, slaughter house, ice cream factory, or place 
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~ 
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79; 


where a food product is “manufactured, eked Sioned: de- 


posited, collected, prepared, produced or sold for any pur- 


pose. 


14. Offenses for violation of laws in feats to ties Ae 


spection of steam boilers, and of laws ‘licensing steam, en- 
gineers and boiler operators. 


15. The prevention of short weighing and measuring ws 
and all violations of the weights and measures laws. (103 ~ 


v. 539; R. S. secs 306a, 37184; Q7 v. 397 Sec. 9; 99 V. 32 : 


sec. 3; 99 Vv. 507 secs. 77, 78; 100 v. 15 sec. 4; 100 Vv. 64 
sec. 6.) 


The jurisdiction of a police judge or mayor of a city or vil- 


lage is confined to offenses committed within his city or village in ~ 


cases of violation of the laws to prevent the adulteration of food 
and drink, the adulteration and deception in the sale of dairy prod- 
ucts, drugs and medicines * * * or in. any prosecution under 
this section: State v. Peters, 67 O. S. 494. 


Under the provisions of G..C. section 13422, a justice of the 


peace has “jurisdiction in criminal cases throughout the county in 


which he is elected and where he resides,” and his authority to hear ~ 


and dispose of a criminal case in the manner prescribed by the 
statute, is not limited to the township for which he is elected and 
where he resides: Steele v. Karb, 78 O. S. 376. 


In a prosecution for selling adulterated milk, unless the affix, 
davit charges the particular sale to be a second or subsequent _ 
offense, imprisonment cannot be imposed as a part of the punish- 


ment, and a justice of the peace with whom the affidavit is filed 

has jurisdiction to try the case without a jury: Inwood v. State, 42 

O. S. 186, approved and followed; State v. Smith, 69 O. S. 196. 
Mandamus will lie to compel the exercise of such jurisdiction: 


In re Turner, 5 Ohio-542;. State, ex rel., v. McCarty, Judge, 52 — 


Ohio St., 863, approved and followed; State v. Smith, 69:0. S. 196. 
. The introduction. of coloring matter into oleomargarine is the 


adulteration of an article of food punishable by law, and of. such - 


onense a a justice of the peace has jurisdiction: ‘State Vv. Ruedy, ah 
O 


Salling morphine in a patent medicine without a “poison“ label 


pasted’ on the bottle is not an “adulteration or deception” so as to 
confer jurisdiction upon a justice of the peace: State v. Marvin, 
5 O. N. P. 209, 5 O. D. (N. P.) 593, 7 O. D, CN. P.) 204. 
“Deception” as used in this section, means because of, or the 
result of adulteration and deception caused by the imitation and 
counterfeiting. of the natural products of food, such as cheese, 
butter and all artificial and counterfeited foods and drinks: State 
v. Marvin, 5 -O. N.P. 209, 5 O. D. (N. P.) 598, 7 O..D. (N. P:) 204. 
This section contained the only provision for the, trial of 
persons accused of violating R. S. section 4405 (repealed, 99 v. 


511), regulating the sale of drugs and poisons: Sickles v. State, . 


N. P. N.S.) 338, 19 O.D. (N. P.) 117. 

In a case which involves a violation of a statute or of an 
ordinance, the penalty for which is only a fine, a jury is not an 
inalienable right of the accused, and it accordingly may be refused 
if the statute so provides: Ames v. State, 11 0, N. P. (N. S.} 385, 
22. 0. Di =(N -P.)7-92, 556° Bull: 1657) CEd.).: 


SECTION 13426. In all cases of summary conviction 
before a justice of the peace of an offense punishable by. 
fine or imprisonment, the defendant shall have the right to 
except and to have a bill, containing the exceptions, signed 


by such justice and made part of the record. Such con- 
victions may be reviewed by the common pleas court on 


proceedings in error and reversed or affirmed. (R. i Dec. 


614.) i ger 
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A bill of exceptions taken in a trial before a justice of the 

Y peace in a criminal case is not required to be entered upon his 

docket. It is sufficient if it be allowed and signed by the justice 

and filed with the papers in the case, and an entry of these facts 

- with the date thereof is made on his docket: State v. Ransick, 62 
0. S. 283. 


SECTION 13427. For signing a bill of exceptions, a, justice s: Fees 
‘justice of the peace shall be allowed ten cents, and for Regine he; 
copying and certifying the transcript of the proceedings 
-and a bill of exceptions, ten cents for each hundred words, 
to be taxed in the cost bill and collected as other costs. R. 

Pew mec. OFS.) 


a SECTION’ 13432. In prosecutions before a justice, When impris- 
-_~* police judge or mayor, when imprisonment is a part of the po oF the” 
punishment, if a trial by jury is not waived, the magistrate, punishment a 


: ry shall. be 
-.- not less than three days nor more than five days before 1 eeeled 


the time fixed for trial, shall certify to the clerk of the 
court of common pleas of the county that such prosecution 
is pending before him. (R. S. Sec. 3718a.) 


~ The waiver of a jury under ‘this section must clearly and 
affirmatively appear upon the record, and it can not be assumed - « 
or implied by a reviewing court from the silence of the accused, 
ot his mere failure to demand a jury (Dailey v. State, 4 O. S. 57, 
and Billigheimer v. State, 832 O. S. 435, distinguished) : Simmons v. 
State, 75 O..S. 346 


It is not necessary that the defendant should waive in writing 
ks right to a trial by jury: Martindale v. State, 20. C.C.2,10.C. 
; 328 

; For former statute see Peters v. State, 8 O. N. P. 595, 11 O. D. 
-_(N. P.) 555 (affirmed 67 O. S. 494). 


See opinion of attorney general. (1912), Nek Tiap;< 258; 
Cited: Gibbs v. State, 18 O. C. C. (N. S}) 4 €0; 


“Article I, sections 5 and 10, of the Ohio constitution, are not in- 
tended to enlarge the right of trial by jury, or to modify it. Its 
sole purpose is to guarantee the continuance of the right of trial 
“by jury as it existed under the constitution of 1892, and prior 
thereto as it existed at common law. Ames v. State. 


In case which involves a violation of a statute or of an 
' ordinance, the penalty for which is only a fine, a jury is. not 
an inalienable right of the accused, and it accordingly pias. be 
refused if the statute so provides. Ames v. State, 11 O. N. P. 
(N. S.) 385, 22'0..D) (N. P.) 92,:56-Bull. 165 (Ed.). 


This section gives final jurisdiction to justices of the peace 
in cases in which imprisonment is a part of the punishment and 
‘a jury_is not waived, and where it is attempted ‘to carry such 
a case to the probate court a motion to discharge the accused 
will lie. State y. Pohlman. 


The court has no right to consider the prior history of 
legislation, and the effect of a rearrangement or transposition of 
statutes by the codifying commission if the statute itself is plain 
and unambiguous, even though from a consideration of its history 
the court may be sure that_the legislature did not intend to enact 
what it in fact: enacted. Statev. Pohlman. 


For a discussion of the history of this section and G. C. 
. section. 13423, and for the effect of the arrangement by the 
codifying commission by which these sections are seperated from 
-each other and placed in different chapters, see State v. Pohlman, 


13-0: N, P, (N. S.) 254, 57 Bull. 411 (Ed.): 
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SECTION 13433. Thereupon the clerk, in the BA 
of representatives of both parties, shall draw from the jury. 
wheel or box containing the name of persons selected to 
serve as petit jurors in the court of common pleas.in such = 
county, twenty names which shall be drawn and counted 
in a like manner as for jurors in the court of common 
pleas. The clerk shall forthwith certify the names so drawn fe 
to the magistrate, who, thereupon shall issue to any con- | 
stable, chief of police or marshal in the county, a venite age 
containing the names of the persons to serve as jurors in 
the case and make due return thereof. (R. S. Sec. 3718a.). 


See opinions of Attorney General (1912), Vol. I, Be zoe 
(1912), Vol. II, p. 1185. 


SECTION 13434. The jurors shall be subject to Fike 
challenges as jurors in criminal cases except capital cases, 
in the court of common pleas. If the venire is exhausted — 
without obtaining the number required to fill the panel, the-— 
magistrate shall fill the panel with talesmen in the manner 
provided for criminal cases in the court of common pleas. 


(RES; Sec. 3718a;) 
See opinions of Attorney General (1912), Vol. I, p. 258, Sor 


SECTION 13435. In such prosecutions, where a dif- 
ferent punishment is provided for a second or subsequent — 
offense, the information or affidavit upon which the prose- — 
cution is based, must charge that it is the second or subse- 
quent offense or the punishment shall be as for the first 
offense... ER So See s7isas) 

See opinions of Attorney General (1912), Vol. I, p. 258. : 

This section does not amount to a delegation of legislative 
or judicial power to the prosecuting witness, although he may 
charge the accused with committing a first offense and thereby 
subject him in many cases to a less severe punishment; and in | 
some cases where the first offense is punishable by fine- only, and? = 
the second offense by fine or imprisonment, he may deprive the a 
accused of a jury trial under G. C. sections 13432 and ee by ee 
eet ty him with a first offense: Gibbs v.. State, 18 0. Cx CON RA 
S.) 480. 


SECTION 13436. In pursuing or arresting a defendant | 
and in subpcenaing the witnesses in such prosecutions, the 
constable, chief of police, marshal or other court officer — 
shall have like jurisdiction and power as the sheriff in — 
criminal cases in the common pleas court, and he shall re- 
ceive like fees therefor. (R. S. Sec. 3718a.) nen 


See opinions of Attorney General (1912), Vol. I, p. 258; 
(1912), Vol. I, p. 395; (1914), Vol. I; p. 449- 


SECTION I 3437. In such prosecution, if there is a ver- 
dict for conviction, a new trial may be granted for like 
reasons and subject to like conditions as a new trial in ~ 
criminal cases in the court of common pleas. (R. S. site 
3718a. ) 

See opinions of Attorney General (1912), Vol. I, p. 258, 


SECTION 13438. In such prosecutions, the jurors and . 
the witnesses shall be entitled to like mileage and fees as - 


inal cases” in 1 the ‘court of. common pleas. is o fa hy oe 

18a.) ie ae. es 
Pinions a re General (1912), Vol. I, p. 258. SGee Gn eae 

ompensation of $2.00 per day is allowed jurors in a prose- ; : aR eae 
the adulteration of food before a picsee of the peace oo oi AR ree 
s se tion’ 13423 : ‘State v. Atkins, 9 OAC D8 tas 


13430. Th -such prosecution, no costs shall Costs. 
be advanced or secured by a person author- . 
0 prosecute. If the defendant is acquitted or 

rge ed from: custody by nolle or otherwise, or convicted 
mmitted in default of paying fine and costs, all costs 

h shall be certified under oath by the trial magistrate 

e e county auditor who, after correcting errors therein, 

all issue a warrant on the county treasury in favor of the 
person to whom. such costs and fees are payable. All 
oneys which are to be paid by the county treasurer as 
ovided | in this chapter shall be paid out of the general 


evenue - fund of such county. (R. S. Sec. 3718a.) 

see opinions of Attorney Genérat: CL912); 2 Vobs 1 pr, 258 8.35 7G ae 
Vol. I, p. 895; (1913), Vol. I ,<p. 1382. (1914), Vol. I, p. BAK or es eae 
914), Vol. II, p. 1730. oS ae 
There is no authority for the payment of fees out of the Sage pe 
ur treasury to a humane officer for services rendered by him 

cases prosecuted before a justice of the peace by the humane 

ty es the laws of the’ state : State, ex rel., v. Kleinhoffer, 
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SUPREME COURT DECISIONS 


Foods. — Adulterations. 


. Adulteration is the corruption by mixturé with some af substance or 
with what is less valuable: People vs. West, 44 Hun, (NEY, Bes Com. vs.° 
Hough, 1 ‘Pa. Dist. Rep., 51. 

Ly _ Addition of water is adulteration. Com. vs. Seheinen 146 Mass., 12. 

Persons making~sales of adulterated food which is prohibited by statute to 
be sold do so at their peril. It is within the valid exercise of the police power 
‘of a state to enforce a penalty for the sale of adulterated articles of food or 
drink even though the seller had no. knowledge of the adulteration. People vs. 
Snowberger, 113 Mich., 86; People vs. Worden Grocery Co., 118 Mich., 604; State 
‘vs. Kelly, supra; Bissman vs. State; 9 Ohio C. GC, 714; Com. vs. Farran, 9 Allen - 
(Mass.), 489; Same vs. Nichols, 10 Allen eae 190: Same vs. Evans, 132 

~ Mass., 11, 

Sfatites prohibiting sale of Si areentad provisions are valid. State vs. -Mar- a 
shall, 64 N. H. Se pee 

Persons furnishing provisions for market liable for violations. ee ye Vs. 
State, 1 Head (Fenn.), 160; People vs. Parker, 88 N. Y., 35. : 30 

Adulterated food need not be shown to have arenueed sickness to convict. 
Goodrich vs. People, 19 N. Y.; 577; Com. vs. Kolb} 13 Pa. Super. Ct., 347. 

The master is liable fox sale by servant.: Com. vs. Gray, 150 Mass., 327; 4 
Com. vs. Warren, 160 Mass., 533; Com. vs. Veith, 155 Mass., 442; Bissman vs. « 
State, 9 Ohio C. C., 714. ee 

Possession by servant is possession by master. Com. vs. Proctor, 165 Mass., 38. 

Penalty may be recovered in civil suit and is not crime. - State vs.’ Grove, 
77 Wis., 448; Cloud vs. Hewitt, 5 Fed. Cases, 1983. 

A food inspector cannot compel, by injunction a manufacturer to sell an 
article of food for analysis, his remedy is by prosecuting under section for 
refusing to furnish. State vs. Capital City Dairy Co., 62 Ohio St., 123. 7 

Possession of adulterated tea for sale is nuisance. Health Department vs. 
Purdon, 99 N. Y., 287. 

To offer liyuid chicory and coffee as “liquid coffee’ is offense against food 3 
law. State vs. Dreher, 55 Ohio St., 115. 

Selling raspberry syrup containing salicylic acid is- violation eee question” 
whether injurious to health or not is not material. Com. vs. Kevin, 1 Penn. 
Supr. Ct., 414, oie ke 

Any person may make complaint of violations of food laws. Isenhour vs. 
State, 157 Ind., 517; Com. vs. Maen, 176 Mass., 182. tars 

Under piotite as to’sale of article it is not necessary to allege that factory 
was a “full cream” factory where the sale was for selling skim milk to other than” 
“skim milk” factory. People vs. Spees, 46 N. Y. Supp., 995. 

Official character of chemist established prima facie by his testimony. -Van- 
dergrift vs, Niehla (N. J., 1901), 49.A,, 16. 


SES 


Lard. 


Law requiring lard to be labeled stating ingredients, ete., is valid. State vs. 
Snow, 81 Iowa, 642; State vs. Asiesen, 50 Minn., 5. 
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Pde statute requiring lard substitutes to be so labeled. State vs. Hansen eae. ), 
4 L. R. ee 468. y 


Vinegar. 


“s - Standard may be fixed and vinegar ae comply. People vs. Worden ts 
¥ -cery Co., 118 Mich., 604. 


ve vs. ‘State, 53° Ohio State, 77. 


Supra. eters 2 
Act forbidding manufacture and sale of vinegar og artificial matter 
8+ valid, People vs. Girard, 145 N. Y., 105. 


‘ 


Liquors. 


Stee It is nof aesonendasoal to prohibit the sophistication or adulteration of 

$i Sige wine. Ex parte Kohler, 74 Cal., 38. 

oe aay prohibiting manufacture of beer or malt liquor role substances, etc.,’ 

other than hops, ete., is accurate though it does not name water as proper mate- 

rial. State vs. Bixman, 162 Mo., 1. . 

ae “Whiskey is a drug under adulteration clause. It is offense to adulterate 
whisky even thoug sold as beverage. » State vs. Hutchinson, 56 O. S. 82: Same 

vs. Same, 55 O. S. 578. 

-/~ On prosecution for sale of adulterated whiskey it is) immaterial that it was 
sold by saloon keeper and as a beverage. State vs. Hutchinson, 56 Ohio St., 82... 

: _ It is not necessary to show that the acid in wine is injurious to health in 


_ | of acid therein is an adulteration. State vs. Hays, 7 Ohio N. P,, 624. 
a To sustain coriviction for selling adulterated wine it is not necessary to 
"prove seller knew it was adulterated. Altschul vs. State, 8 Ohio Cir. Ct. Rep., 214. 
% Agent of- principal who is not resident is liable if he only sends order to 
~ principal to ship goods to buyer. Meyer vs. State, 54 Ohio St., 242. 


A 


Baking Powder. 


The formula of baking powder may be required—no man has the consti- 
tutional right to keep secret the composition of substances he sells to public as: 
, food. State vs. Aslesen, 50 Minn., 5; State vs. Sherod; State vs. Horrigan, 80 
- -Minn,, 446. 

Alum baking powder must be marked as required by law. Stoltz vs. Thomp- 
son, 44 Minn., 271. 


pale Standards. 


Laws providing for board of health to make minimum standard is not un- 

constitutional and the law took effect because of the power that made the law 

and the taking effect was only delayed till the standard was made. Isenhour 
‘vs. State, 157 Ind,, 517; City of Gloverville vs. Enos, 72 N. Y. St., 898. 


*6 DD. & FL. 


RAs manufactured to resemble lard should be marked “Lard Substitute” 


- Adulteration and artificial coloring of vinegar may be pkahibited. Weller - 


Coloring vinegar during manufacture ‘is artificial color. Weller vs. State, 


OS siler to sustain prosecution for selling adulterated food and drink. The putting 


7 


Dairy Products: 


The adulteration of milk may be prohibited although it be sold openly, ake 
and with notice and although the adulteration is harmless. State vs. me geigney fs 
112 Iowa, 642. 

Term milk includes cream and addition of boracic acid i is adulteration Com = 
vs. Gordon, 159 Mass., 8. 

If percentage of water in milk is fixed at not more than 87 per. cents tad 
milk solids not less than 13 per cent if it contains a greater per cent of water 
must be sold as skim milk, aus if not seller is liable. Com. vs. Tobias, M9 
Mass., 129. = os ais 

In prosecution for selling adulterated milk it is immaterial Tees auantity of eS 
milk solids have been reduced below standard. Com. ys. Bowers, 140 Mass., 483. 

To convict for selling adulterated milk it is sufficient to show that glass are 
adulterated milk was sold. Com. vs. Veith, we Mass., 442; Com. vs. Warren, 
160 Mass., 533. sok 

Act prohibiting sale of adulterated milk is constitutional. State vs. Schlen- , 
ker, 112 Iowa, 642. W. 

Milk or cream taken from wagon at aut hour in morning; held, defendant = 
was offering cream for sale under the evidence submitted, People vs. Hills, 72 Se 
N. Y., 340. aie. 
Affidavit charging defeddant in possession of adititerated milk eitouen a 

does not charge that he adulterated it is good. Isenhour vs. State, 157 Ind., 517. ~~ 
Proof of criminal intent is unnecessary. Com. vs. White, 11 Allen, (Mass.), 
264; Com. vs. Smith, 103 Mass., 444; Com. vs. Warren, 190 Mass., i Coe Veer: 
Veith, 155 Mass., 442. 

The pee or offering for sale or having in possession with intent to sell — 
. of adulterated milk is violation of law. People vs. Justice, 7 Hunter (N. ee 
214; Polinsky vs. People, 73 N. Y., 65. 


A law which requires all milk to come up. to a certain standard is a valid 
exercise of police ‘powers. Deems vs. Mayor, 80 Md., 164; State vs. Crescent ' 
Creamery Co., 83 Minn., 284; Kansas City vs. Cook, 30 Mo. App., 660; State vs. 
Campbell, 64 N. H., 402; State vs. Smith, 14 R. I, 100; 51 Am. Rep., 344; Baker — 
Vs. Luther, 20 R. I.,.472. 2S 
It is not necessary to show that a person selling milk knows that j it is below: op Bee 
the legal standard. The legislature has the power to pass a law, the violation of 
which may be punished without regard to motive or knowledge on the part of 
‘violator. Vandergrift vs. Niehls, (N. J. 1901), 49 A., 16; State vs. Schlenker, 12 _ 
Ta., 642; People vs. Schaeffer, 41 Hun. (N. Y.), 23; Same vs. Cipperly, 101 N. Y., 
634: se ‘vs. Kibler, 106 N. Y., 321; Same vs. Eddy, 12 N. Y., Supp., 628. 
Regulation of the sale of dairy products by law is constitutional. ‘Holtgrieve — 
vs. State, 7 Ohio N. P., 389. : 
Cans or vessels from which skimmed milk is sold must be labeled as provided 
by law. Com. vs. Hugh, Ist Pa. Dist. Rep., 51. Dees 
Milk delivered to a purchaser of a meal as a part thereof is a sale as though me 
bought and paid apart from the meal. Com. vs. Warren, 160 Mass., 533. ; 
It is not unconstitutional to declare by law that a certain ess of people 
shall not sell impure milk within the city or village even though the law is not 
intended to apply to other persons who sell milk in the country. State vs. Broad- 
belt, 89 Md., 565. 2 
iy ator of milk may be required to register. City of Clovereville vs. Enos, 
72 N. Y. St., 398. 8 eg 
An honorably discharged soldier must register. before receiving license. City - 
of Cloversville vs. Enos, Supra. Pee Snes 


~, 


Sas cael j 
pee oe Fs, 83 
ee It is not necessary to show the particular manner in which analysis was made. 


Vandergrift vs. Niehla, (N. J./ 1901), 49 A., 16. 

The state may fix an arbitrary standard below which milk cannot be sold-and - 
. Cadets that the milk was below that standard when given. by the cow is not a 
_ defense. State vs. Campbell, 64 N.H., 402. 

a Evidence that defendant’s cows were properly fed is not saentedible to dis- 
~ credit chemist’s analysis. State vs. Campbell, Supra. 

SG ‘Evidence that defendant on a wagon had a license and had milk can in one- 
of which was adulterated milk is sufficient evidence that he was in possession of 


Evidence that defendant was on street in a wagon at anearly hour with 
several cans from one of which inspector took a sample which can’ was not marked 

- “Skimmed Milk” and the milk on analysis was below standard is sufficient evidence 

to show an intent to sell the milk in the wagon. Com. vs. Smith, 142 Mass., 169. 

‘When the-law requires the record of an analysis to be made and preserved 

as evidence and a certificate of such analysis sworn to by the analyst is made — 

_ admissible in evidence against a defendant an averment that the milk was not 
of the standard quality, is sufficient. Com. vs. Lapham, 156 Mass., 480. 

-». The evidence of the person who analyzed the milk and who is shown to have 

; sufficient skill to analyze milk is admissible. Com. vs. Holt, 146 Mass., 38. 

rags The state may authorize the analysis of milk and evidence gaevenk may be ; 
given i in even nouah the milk has es destroyed, State vs. Campbell, 64 N. H., \ 

4025 

ok Biidencecor a test of milk even though made nearly a year after the sale 
of the milk is admissible... Stearns vs. Ingraham, 1 Thomp. & Co. (N. Y.), 218. - 


Cheese. 


Evidence that-cheese was made from milk, which was lumpy and bloody, ~ 
- is bloated and puffed and inferior in quality and that some cheese manufactured 
from milk furnished by the defendant in common with others was so bloated and 
puffed is sufficient to show that the milk furnished by the defendant was mera 
or bloody, Bilgrien vs. Dowe, 91 Wis., 393. 
Statute requiring cheese to he branded with the name and sddeeas of the man- 
-ufacturer and the kind of cheese it is, is valid and the lettering must be the 
required size. 6th Pa. Dist. Rep., 689. . 
If cheese is made out of the state the dealer may brand with his name and 
address. 20 Pa., Co. Ct., 61. 


Oleomargarine. 


An act which prevents the manufacture or sale of imitation butter or cheese 
~ does not violate the rights of a patentee or manufacturer. 39 Ohio St. 236; 
Palmer vs. State, 48 Am. Rep., 429; State vs. Capital City Dairy Co., 62 Ohio 
St, 850; 22 St. Ct., 120; Com. vs. Diefendacher, 14 Penn. Super. Ct., 264. 

Oleomargarine must be marked as provided by law. Haines vs. The People, 
7 Colo. App., 467; State vs. Dunbar, 13 Ore., 591. 

Statutes which prohibit the manufacture of substitutes or imitations of 
butter are valid exercise of the police power and are constitutional. Cook vs. 
State, 110 Ala., 40; Powell vs. Com., 114 Pa. St., 268; Com. vs. Shirley, 152 Pa. St., 
170; Com. vs. RaCann. 14 Pa. St. Sup. Ct., 221; Pierce vs. State, 63 Ind., 592. 
hae It is unlawful to manufacture or sell seodiitts made from vegetable oils 
~~ or animal fats or oils which are designed to take the place of butter or cheese. 

It is not necessary to prove the act beyond a reasonable doubt; a preponderance 


adulterated milk with intent to sell the same. Com. vs. Rowell, 146° Mass., 128. ge 
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of the evidence is sufficient. People vs. Briggs, 114 N. Y., 56; State vs. Rogers, e 


95 Me., 94; Palmer vs. State, 39 O. S. 236. 


- A state may exclude any compound manufactured in another state and . a 
‘eplored in imitation of yellow butter.. State vs. Rogers, 95 Me., 94; Fox vs. 
State, 89 Md., 381; Com. vs. Paul, 148 Pa. St. 559; Hancock vs; State, 89 Med. 


725. 
Statutes which prohibit the manufacture or sale of any article in imitation 


‘of butter or cheese are within the police power of the~state. Powell vs. Pa. 


127 U. S., 678; Walker vs. Pa., 127 U. S., 699; In re. Brosnahan, 18 Fed. Rep., 
62; Com. vs. Huntly, 156 Mass., 236; Butler vs. Chambers, 36 Minn., 69; State vs. 
Bockerracs: 136°Mo., 335; State vs. Addington, 77 Mo., 110; State vs. radios \ 
12 Mo. App., 217. 

In selling oleomargarine for butter the intention to deceive is not an essen- 


tial element of the offense; the sale is prohibited without regard to intention. 


State vs. Addington, 77 Mo., 110; State vs. Ryan, 70 N. H., 196; State vs. 'New- 


-ton,.50 N. J. 1., 549; Com. vs. Gray, 150 Mass., 237; People vs. Hellman, 68 N. 


Y. S., 66; Same vs. Same, 15 N. Y. C. R., 394. 

Furnishing oleomargarine as a part of a meal ordered by a customer is 
sufficient to convict a restaurant keeper of selling oleomargarine. Com. vs. Miller, 
13 Pa. State, 118; Com. Alleghany Co. vs. Hendley, 7 Pa. Super. Ct., 365; State 


vs. Ball, 70 N. H., 40; Com. vs. Stewart, 159 Mass., 113; Hancock vs. State, 89 
Md., 724. 


Person selling article for butter which ‘is one-fourth part foreign matter is 


guilty of violating Act prohibiting sale of substance not butter as: butter. People. 


vs. Mahaney, 7 Hun. (N. Y.), 26. 

An offer to sell may be inferred from exposing oleomargarine not labeler 
as such upon the shelves or counter with other pure butter. State vs. Dunbar, 
13 Or., 591. 

Statute requiring both sides of wagon selling oleomargarine to be placarded 


_ with uncondensed gothic letters not less than three inches in length, “Licensed 


to Sell Oleomargarine,” is not complied with by putting placard on inside of 
covered wagon. Com. vs. Crane, 157, Mass., 218. 

Sample illegally taken may be used as evidence in prosecution for exposing 
oleomargarine in imitation of butter. Com. vs. Byrnes, 158 Mass., 172. 

Oleomargarine should be marked and packed as required by law and requir- 
ing it to be packed and branded as the Commissioner of Agriculture may direct 
is not a delegation to that officer of the power to declare what acts shall be 
criminal because the law directs that the same shall be packed and branded: and 
prohibits the sale of those which ‘are not, leaving the kind to be determined by 
that officer. U.S. vs. Daugherty, 101 Fed., 489; Ex-parte Hollock, 165 U. S. 526. 

An, indictment need not allege that oleomargarine -was fraudulently sold. 
Fox vs. State, 94 Md., 148. 

A justice of.the peace has jurisdiction over the offense of coloring olcomar- 
garine. State vs. Ruedy, 59 Ohio St., 24. 

Butter may be colored yellow, but oleomargarine may not be colored yellow 

in imitation of butter. Com. vs. Vandyke, 13 Penn. Sup. Ct., 484; McCann vs. 
Com., 198 Penn., 509; In re. Schichtlin, 99 Fed. 272. 

Law requiring oleomargarine to be colored pink is constitutional. Armour 
Packing Co. vs. Snyder, 84 Fed. Rept., 186 (Minn.). 

National legislation on oleomargarine does not, restrict the power of the 
state. A state may exclude from its markets any compound, manufactured in 
another -state, artificially colored or adulterated so as to cause it to look like an 
article of food in general use and thereby cheat the general public. Plumley vs. 
Massachusetts, 155 U. S., 461. ~ 
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